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mitted  by  the  contract,  use  must  be  lim¬ 
ited  to  the  consumer’s  own  premises  and 
power  supplied  must  not  be  resold.  If 
more  than  one  meter  is  required  by  the 
customer’s  installation,  or  for  the  cus¬ 
tomer’s  convenience,  bills  will  be 
independently  calculated  for  each  meter. 

(b)  Monthly  rate.  (1)  4  cents  per 
kilowatt-hour  for  first  50  kilowatt-hours. 

(2)  3  cents  per  kilowatt-hour  for  next 
50  kilowatt-hours. 

(3)  2  cents  per  kilowatt-hour  for  next 
200  kilowatt-hours. 

(4)  1.5  cents  per  kilowatt-hour  for 
next  200  kilowatt-hours. 

(5)  1  cent  per  kilowatt-hour  for  all 
additional  kilowatt-hours. 

(c)  Minimum  bill.  The  minimum  bill 
shall  be  $2.00  per  month  except  when  a 
higher  minimum  bill  is  stipulated  in  the 
contract. 

3.  Section  233.53  is  added  to  read  as 
follows: 

§  233.53  Rate  Schedule  No.  3;  irriga¬ 
tion  and  commercial  pumping  rate; 
Pinal  County — (a)  Application  of  sched¬ 
ule.  This  schedule  is  applicable  to  three 
phase  electric  service  for  irrigation  or 
commercial  pumping  loads  of  25  kilo¬ 
watts  demand  or  more  in  Pinal  County, 
Arizona.  The  necessary  metering  equip¬ 
ment  will  be  supplied  and  maintained  by 
the  Project  for  all  installations.  Each 
service  will  be  at  one  point  of  delivery 
and  measured  through  one  meter.  This 
schedule  is  not  applicable  to  temporary 
breakdown,  standby,  supplementary  or 
resale  service. 

(b)  Monthly  rate.  Either  (1)  8^4 
mills  per  kilowatt-hour  for  use  through 
Project  furnished  and  maintained  sub¬ 
station  facilities;  or  (2)  7%  mills  per 
kilowatt-hour  for  use  through  customer 
furnished  and  maintained  substation 
facilities. 

(c)  Minimum  bill.  The  minimum  bill 
shall  be  $1.00  per  month  per  kilowatt  of 
billing  demand. 

(d)  Billing  demand.  The  billing  de¬ 
mand  for  a  month  shall  be  the  contract 
demand  or  the  actual  demand  for  that 
month  whichever  is  the  greater. 

(e)  Contract  demand.  Each  customer 
shall  state  the  number  of  kilowatts 
which  the  customer  expects  to  require 

(Continued  on  p.  9209) 


CONTENTS 

Agricultural  Marketing  Service 

Proposed  rule  making: 

Milk  in  New  York-New  Jersey 
marketing  area _ 

Rules  and  regulations: 

Limes  grown  in  Florida ;  exemp¬ 
tions _ ■ 

Limitation  of  handling;  lemons 
grown  in  California  and  Ari¬ 
zona _ 

Limitation  of  shipments: 

Grapefruit _ _ _ 

Oranges _ 


TITLE  25 — ^INDIANS 

Chapter  I — Bureau  of  Indian  Affairs, 
Department  of  the  Interior 

Subchapter  U — Electric  Power  System 

Part  233 — San  Carlos  Indian  Irrigation 
Project,  Arizona 

application  of  schedule 

There  was  published  in  the  Federal 
Register  on  October  11,  1958  (23  F.  R. 
7897)  notice  of  intention  to  amend  25 
cm  Part  233.  The  purposes  of  this 
amendment  are  to  change  the  designa¬ 
tion  title  of  Part  233  and  provide  a  more 
advantageous  power  rate  to  all  project 
customers  and  particularly  to  those  cus¬ 
tomers  using  power  for  irrigation  and 
commercial  pumping. 

The  amendment  relates  to  matters 
which  are  subject  to  the  rule  making  re- 
(juirements  of  the  Administrative  Pro¬ 
cedure  Act  (5  U.  S.  C.  1003) .  Interested 
persons  were  given  an  opportunity  to 
submit  their  views,  data,  and  arguments 
concerning  the  proposed  amendment 
within-SO  days  from  the  date  of  publica¬ 
tion  of  the  notice.  No  written  communi¬ 
cations  pertaining  to  the  amendment 
were  received  within  the  period  specified. 

(R.  8.  161,  sec.  5,  43  Stat.  476,  45  Stat.  210, 
211;  5  U.  8.  C.  22) 

The  proposed  amendment  to  the  regu¬ 
lations  is  hereby  adopted  as  previously 
published.  The  amendment  is  effective 
upon  publication  in  the  Federal  Register. 

Elmer  F.  Bennett, 
Acting  Secretary  of  the  Interior. 

November  26,  1958. 

1.  The  title  of  Part  233  is  changed  to 
read  as  follows:  Part  233 — San  Carlos 
Indian  Irrigation  Project,  Arizona. 

2.  Section  233.51  is  amended  to  read 
as  follows : 

§233.51  Rate  Schedule  No.  1;  com- 
iinaUon  rate — (a)  Application  of  sched- 
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and -desires  to  reserve  for  his  service. 
This  quantity  is  called  the  contract  de¬ 
mand.  The  contract  demand  shall  apply 
for  not  less  than  eight  (8)  months  of  the 
year.  During  the  remainder  of  the  year 
the  customer  may  elect  to  reduce  his 
contract  demand  to  not  less  than  25 
kilowatts  on  this  schedule,  arrange  for 
power  under  another  rate  schedule,  or 
discoimect  his  facilities. 

(f)  Actual  demand.  The  actual  de¬ 
mand  for  any  month  shall  be  the  aver¬ 
age  amount  of  power  used  during  the 
period  of  fifteen  consecutive  minutes 
when  such  average  is  the  greatest  for 
the  month  as  determined  by  suitable 
meters  or,  if  meters  are  unavailable  or 
inoperable,  the  actual  demand  shall  be 

>  the  connected  load  or  such  portion  of 
the  connected  load  as  the  Project  Engi¬ 
neer  may  determine  to  be  appropriate 
based  on  available  information  as  to  the 
customer’s  use  of  connected  load  or  from 
check  metering. 

(g)  Substation  facilities.  Substation 
facilities  shall  be  considered  to  include 
high  voltage  safety  and  isolating  equip¬ 
ment,  transformers,  and  substation 
structures.  Nor^nal  utilization  voltages 
shall  be  240  volts,  480  volts,  2,400  volts 

,  or  such  primary  distribution  voltages  as 
may  be  available.  Measurement  of 
power  and  energy  used  will  be  at  second¬ 
ary  voltages. 

IF.  R.  Doc.  58-9970;  Filed,  Nov.  28,  1958; 

11:30  a.  m.] 

TITLE  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Civil  Service  Commission 

Part  6 — Exceptions  From  the 
Competitive  Service 

department  of  the  interior 

Effective  upon  publication  in  the  Fed- 
Wal  Register,  paragraph  (e)  (1)  of 

1 6.110  is  amended  as  set  out  below. 

8  6.110  Department  of  the  Interior. 

•  •  • 

(e)  Office  of  Territories.  (1)  Until 
December  31, 1959,  all  positions  in  Alaska 
in  the  Alaska  Railroad  and  four  techni¬ 
cal  positions  in  the  Alaska  Railroad 
Office  in  Seattle,  Washington. 


FEDERAL  REGISTER 

(R.  S.  1753,  sec.  2,  22  Stat.  403,  as  amended; 
5  U.  S.  C.  631,  633) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  Wm.  C.  Hull, 

Executive  Assistant. 

[P.  R.  Doc.  68-9907;  Piled,  Nov.  28,  1958; 
8:50  a.  m.] 


Part  6 — Exceptions  From  the 
Competitive  Service 

general  services  administration 

Effective  upon  publication  in  the  Fed¬ 
eral  Register,  the  headnote  of  para¬ 
graph  (e)  of  §  6.333  is  redesignated  to 
read  “Defense  Materials  Service.” 

(R.  S.  1753,  sec.  2,  22  Stat.  403,  as  amended; 

5  U.  S.  C.  631,  633) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  Wm.  C.  Hull, 

Executive  Assistant. 

IP.  R.  Doc.  58-9899;  Piled,  Nov.  28,  1958; 
8:48  a.  m.] 

TITLE  32~NATIONAL  DEFENSE 

Chapter  I — Office  of  the  Secretary  of 
Defense 

Subchapter  A— Armed  Services  Procurement 
Regulations 

I  Arndt.  37] 

Miscellaneous  Amendments 

The  following  miscellaneous  changes 
have  been  made  to  this  subchapter: 

Part  1 — General  Provisions 

SUBPART  a— ylNTRODUCTION 

Section  1.104  has  been  revised  to 
clarify  the  objective  of  this  subchapter 
and  to  state  the  policy  on  Departmental 
implementation.  Section  1.104,  as  re¬ 
vised,  reads  as  follows: 

§  1.104  Content  of  subchapter.  This 
subchapter  will  contain  policies  and  pro¬ 
cedures  relating  to  the  procurement  of 
supplies  and  services  and  is  designed  to 
achieve  maximum  uniformity  through¬ 
out  the  Department  of  Defense.  Hence, 
implementation  of  this  subchapter  by 
the  Military  Departments  should  be  kept 
to  a  minimum.  This  subchapter  will  be 
amended,  from  time  to  time,  to  set  forth 
improved  procedures  which  reduce  con¬ 
tract  preparation  time,  simplify  and 
standardize  contract  forms  within  the 
Department  of  Defense,  and  improve  the 
contracting  process  by  standardizing 
procedures  and  instructions. 

SUBPART  G - SMALL  BUSINESS  CONCERNS 

Section  1.700  has  been  revised  to  set 
forth  the  applicability  of  Part  1,  Subpart 
G. 

Section  1.706-2  has  been  revised  to 
clarify  the  policy  on  set-asides  when  the 
item  to  be  purchased  is  on  a  Qualified 
Products  List,  and  to  eliminate  the  sole 
source  small  business  situation  from  the 
list  of  factors  which,  standing  alone,  pro¬ 
vide  insufficient  cause  for  disapproving 
set-asides.  Section  1.706-7  has  been  re- 
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vised  to  achieve  consistency  with  DD 
Form  350  instructions  which  prescribe 
10  U.  S.  C.  2304  (a)  (i)  as  the  only  au¬ 
thority  to  be  cited  in  case  of  unilateral 
determinations.  Sections  1.700;  1.706-2, 
1.706-6  (d) ,  and  1.706-7,  as  revised,  read 
as  follows: 

§  1.700  Scope  of  subpart.  To  imple¬ 
ment  the  Small  Business  Act  of  1953, 
as  amended,  and  the  Armed  Services 
Procurement  Act,  as  amended,  this  sub¬ 
part  sets  forth  (a)  policy  with  reference 
to  small  business  concerns,  (b)  policy 
governing  relationship  with  the  Small 
Business  Administration,  (c)  small 
business  set-aside  procedures,  and  (d) 
the  Defense  Small  Business  Subcontract¬ 
ing  Program.  This  subpart  applies  only 
in  the  United  States,  its  Territories,  its 
possessions,  and  Puerto  Rico.  " 

§  1.706  Set-asides  for  small  business. 

*  m  m  *  m 

§  1.706-2  Review  of  SBA  set-aside 
proposals.  Upon  a  recommendation  of 
an  SBA  representative  that  a  procure¬ 
ment,  or  portion  thereof,  be  set  aside 
for  small  business,  the  contracting  oflBcer 
shall  promptly  either  (a)  concur  in  the 
recommendation^  or  (b)  disapprove, 
stating  in  Writing  his  reasons  for  disap¬ 
proval.  The  BB A  representative  shall  be 
allowed  two  working  days  to  appeal  any 
such  disapproval  to  the  head  of  the  pur¬ 
chasing  activity  or  his  designee  for  final 
decision.  Contracting  officers  shall  not' 
consider  any  one  of  the  following  factors, 
standing  alone,  as  sufficient  cause  for  dis¬ 
approving  a  set-aside  recommended  by 
an  SBA  representative: 

(1)  A  large  percentage  of  previous 
procurements  of  the  iteSTin  question  has 
been  placed  with  small  business  con¬ 
cerns; 

(2)  The  item  to  be  purchased  is  on  a 
Planned  Procurement  List  or  under  the 
Production  Allocation  Program;  except 
that  a  total  set-aside  shall  not  be  author¬ 
ized  when  one  or  more  large  business 
Planned  Producers  hold  valid  Tentative 
Schedules  of  Production  (DD  Form  406) 
for  the  item  unless  it  has  been  confirmed 
that  none  of  such  Planned  Producers 
desires  to  participate  in  the  procure¬ 
ment; 

(3)  The  item  to  be  purchased  is  on  a 
Qualified  Products.  List;  except  that  a 
total  set-aside  shall  not  be  authorized 
when  the  products  of  one  or  more  large 
businesses  are  on  the  Qualified  Products 
List  unless  it  has  been  confirmed  that 
none  of  such  large  businesses  desires  to 
participate  in  the  procurement; 

(4)  A  period  of  less  than  thirty  days 
from  date  of  issuance  of  Invitations  for 
Bids  or  Requests  for  Proposals  is  pre¬ 
scribed  for  the  submission  of  the  bids  or 
proposals;  or 

(5)  Small  business  concerns  are  re¬ 
ceiving  a  fair  proportion  of  the  total, 
contracts  for  supplies  and  services. 

§  1.706-6  Partial  set-asides.  *  *  * 

(d)  After  the  entire  non-set-aside< 
portion  has  been  awarded,  procurement 
of  the  set-aside  portion  shall  in  all  in-; 
stances  be  effected  by  conventional  nego¬ 
tiation.  The  negotiation  shall  be  con-i 
ducted  only  with  those  bidders  or  offerorsj 
who  have  submitted  bids  or  initial  pro-) 
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posals  on  the  non-set-aside  portion  at  a 
unit  price  no  greater  than  120  percent 
of  the  highest  award  made  on  the  non¬ 
set-aside  portion  and  who  are  deter¬ 
mined  to  be  responsible  prospective  con¬ 
tractors  for  the  set-aside  portion  of  the 
procurement.  Negotiation  shall  be  con¬ 
ducted  with  such  small  business  concerns 
in  the  order  of  their  bids  or  proposals  on 
the  non-set-aside  portion  beginning 
with  the  lowest  responsive  bid  or  initial 
proposal.  Multiple  awards  shall  be  made 
where  appropriate.  In  conducting  nego¬ 
tiations  for  the  set-aside  portion,  only 
the  unit  price  of  the  contracts  awarded 
on  the  non-set-aside  portion  may  be  dis¬ 
closed.  Contracts  for  the  set-aside 
portion  shall  be  at  prices  determined  as 
follows: 

'  (1)  When  the  procurement  of  the 
non-set-aside  portion  h^as  resulted  in  one 
contract  only,  or  in  multiple  awards  all 
at  the  same  price,  any  awards  for  the 
set-aside  portion  i^all  be  made  at  the 
unit  price  of  the  non-set-aside  portion; 
or 

(2)  When  the  procurement  of  the 
non-set-aside  portion  has  resulted  in 
multiple  awards  at  different  unit  prices, 
any  awards  for  the  set-aside  portion 
shall  be  made  at  the  highe#unit  price 
of  the  non-set-aside  portion. 

***** 

§  1.706-7  Contract  authority.  Con¬ 
tracts  for  total  or  partial  set-asides, 
whether  entered  into  by  conventional 
negotiation  (see  §§  1.706-5  (b)  and 

1.706-6  (d))  or  by  “Small  Business  Re¬ 
stricted  Advertising”  (see  §  1.706-5  (b)), 
shall  cite  as  authority  10  U.  S.  C.  2304 

(a)  (17)  and  section  214,  Small  Business 
Act  of  1953,  as  amended,  in  the  base  of 
a  joint  determination,  or  10  U.  S.  C.  2304 

(a)  ( 1 ) ,  in  the  case  of  a  unilateral  deter¬ 
mination  (see  §  3.201-2  (b)  (2)). 

(R.  S.  161,  sec.  2202,  70A  Stat.  120;  5  U.  S.  C. 
22,  10  U.  S.  C.  2202) 


Part  3 — Procurement  by  Negotiation 

SUBPART  A — USE  OF  NEGOTIATION 

Section  3.106-3  (a)  has  been  revised  to 
exempt  subsistence  items  from  the  re¬ 
quirement  for  the  contracting  officer  to 
give  notice  to  unsuccessful  offerors  that 
their  proposals  were  not  accepted.  The 
introductory  text  of  §  3.106-3  (a)  (1),  as 
•  revised,  reads  as  follows: 

§  3.106  Dissemination  of  procurement 
information. 

«  •  •  •  * 

§  3.106-3  Award  information  to  un¬ 
successful  offerors,  (a)  notice  to  unsuc¬ 
cessful  offerors.  (1)  Promptly  after 
making  all  awards  in  any  procurement  in 
excess  of  $10,000,  the  contracting  officer 
shall  give  written  notice  to  the  unsuc¬ 
cessful  offerors  that  their  proposals  were 
not  accepted,  except  where  the  contract 
is  exclusively  for  experimental,  develop¬ 
mental,  or  research  work,  or  for  sub¬ 
sistence,  or  is  negotiated  pursuant  to  title 
10,  United  States  Code,  section  2304  (a) 
(4),  (5),  or  (6)  (see  §  3.204,  §  3.205, 
or  §  3.206) ;  or  is  negotiated  with  a 
foreign  supplier  when  only  foreign 
sources  of  supplies  or  services  have  been 
solic  ted.  Such  notice  shall  also  include: 
***** 


SUBPART  B— CIRCUMSTANCES  PERMITTING 
NEGOTIATION 

1.  The  cross  reference  in  §  3.210-3  has 
been  changed  from  §  3.218  to  §  3.217. 
Section  3.210-3,  as  revised,  reads  as 
follows: 

§  3.210-3  Limitation.  The  authority 
of  §  3.210  shall  not  be  used  when  nego¬ 
tiation  is  authorized  by  any  other 
authority  set  forth  in  §§  3.201  through 
3.217,  except  that  this  authority  shall  be 
used  in  preference  to  §  3.212.  The 
authority  contained  in  §  3.210-2  (m) 
shall  not  be  used  in  procurements  in  ex¬ 
cess  of  $50,000  unless  its  use  is  approved 
in  advance  at  a  level  higher  than  the 
contracting  officer.  Every  contract  that 
is  negotiated  under  the  ^authority  of 
§  3.210  shall  be  accompanied  by  a  signed 
statement  of  the  contracting  officer 
justifying  its  use,  and  indicating,  in 
addition,  whether  the  price,  rate,  or 
charge  is  fixed  by  law  or  regulation;  and 
a  copy  of  such  statement  shall  be  sent  to 
the  General  Accounting  Office  with  a 
copy  of  the  contract  negotiated  and  exe¬ 
cuted  hereunder. 

2.  Section  3.216-2,  authorizing  the  use 
of  industrial  mobilization  projects  on  the 
basis  of  active  engineering  alone,  re¬ 
search  alone,  or  development  alone,  has 
been  revised  to  conform  with  the  statu¬ 
tory  requirement  that  such  projects  must 
have  a  combined  basis  of  active  en¬ 
gineering,  research,  and  development. 
Section  3.216-2,  as  revised  reads  as  fol¬ 
lows: 

§  3.216  Purchases  in  th^  interest 
of  national  defense  or  industrial 
mobilization. 

***** 

§  3.216-2  Application.  The  authority 
of  §  3.216  may  be  used  to  effectuate  such 
plans  and  programs  as  may  be  evolved 
under  the  direction  of  the  Secretary  to 
provide  incentives  to  manufacturers  to 
maintain,  and  keep  active,  engineering 
and  design  staffs  and  manufacturing 
facilities  available  for  mass  production. 
The  following  are  illustrative  of  circum¬ 
stances  with  respect  to  which  this  au¬ 
thority  may  be  used : 

(a)  When  procurement  by  negotiation 
is  necessary  to  keep  vital  facilities  or 
suppliers  in  business;  or  to  make  them 
available  in  the  event  of  a  national 
emergency; 

(b)  When  procurement  by  negotia¬ 
tion  with  selected  suppliers  is  necessary 
in  order  to  train  them  in  the  furnishing 
of  critical  supplies  to  prevent  the  loss  of 
their  ability  and  employee  skills,  or  to 
maintain  active  engineering,  research, 
and  development  work;  or 

(c)  When  procurement  by  negotiation 
is  necessary  to  maintain  properly  bal¬ 
anced  sources  of  supply  for  meeting  the 
requirements  of  procurement  programs 
in  the  interest  of  industrial  mobilization. 

SUBPART  D — TYPES  OF  CONTRACTS 

3.  Sections  3.402, 3.803,  and  3.808-5  (d) 
have  been  revised  to  require  contracting 
officers,  contractors,  and  subcontractors 
to  give  consideration  to  converting  their 
price-redetermination,  time-and-mate- 
rial,  labor-hour,  and  cost-reimbursement 
type  contracts  to  a  firm  fixed  price  basis 


or  to  a  type  In  which  the  performtep 
party  assumes  a  greater  proportion  of  S 
risk  at  the  earliest  reasonable  time^ 
accordance  with  the  recommendatW 
made  by  the  Comptroller  General  in  a 
Report  dated  March  20,  1958.  Section 
3.805  has  been  revised  to  define  “further 
negotiations”  as  “written  or  oral  dis. 
cussions”,  and  to  provide  additional 
guidance  with  respect  to  when  discus¬ 
sions  will  be  held.  Sections  3.402,  3.803 
3.805  and  3.808-5  (d) ,  as  revised  read 
follows:  ’  “ 

§  3.402  Selection  of  contract  type 
(a)  The  firm  fixed-price  contract  shall 
be  used  unless,  under  the  applications 
and  limitations  contained  in  this  sub¬ 
part,  the  use  of  another  type  of  contract 
is  more  appropriate.  However,  the  selec- 
tion  of  contract  type  is  generally  a 
matter  for  negotiation.  The  proper 
selection  of  an  appropriate  tsrpe  of  con¬ 
tract  is  of  primary  importance  in  ob¬ 
taining  fair  and  reasonable  prices  under 
all  of  the  circumstances.  The  type  of 
contract  therefore  has  a  direct  effect 
upon  the  resulting  price  or  cost  to  the 
Government.  Type  of  contract  and 
pricing  are  interrelated  and  should  be 
so  considered  together  in  negotiation,  in 
accordance  with  the  provisions  of  §  3.803. 

(b)  In  determining  the  type  o^  c<m- 
tract  to  be  utilized,  consideration  should 
be  given  to  such  factors  as: 

(1)  Type  and  complexity  of  the  Item; 

(2)  Urgency  of  the  requirement; 

(3)  The  period  of  contract  perfonn- 
ance  and  the  length  of  the  production 
run; 

(4)  Degree  of  competition  present; 

(5)  Difficulty  of  estimating  perform¬ 
ance  costs  due  to  such  factors  as  the  lack 
of  firm  specifications,  the  lack  of  pro¬ 
duction  experience,  or  the  instability  of 
design; 

(6)  Availability  of  comparative  price 
data,  or  lack  of  firm  market  prices  or 
wage  levels; 

(7)  Prior  experience  with  the  con¬ 
tractor  ; 

(8)  Extent  and  nature  of  subcontract¬ 
ing  contemplated ; 

(9)  Assumption  of  business  risk;  ' 

(10)  Technical  capability  and  finan¬ 
cial  responsibility  of  the  contractor;  and 

(11)  Administrative  costs  of  both 
parties. 

Early  agreement  should  be  reached  be¬ 
tween  the  Government  and  the  con¬ 
tractor  on  the  type  of  contract  best 
suited  to  the  procurement. 

(c)  Except  in  the  case  of  a  firm  fixed- 
price  contract,  contract  files  shall  in¬ 
clude  documentation  to  show  the  reasons 
why  the  particular  contract  type  was 
utilized. 

SUBPART  H — PRICE  NEGOTIATION  POUCDO 
AND  TECHmQUES 

§  3.803  Type  of  contract,  (a)  The  se¬ 
lection  of  an  appropriate  contract  type 
and  the  negotiation  of  prices  are  related 
and  should  be  considered  together. 
§  3.402  lists  some  of  the  factors  for  this 
joint  consideration.  The  objective  is  to 
negotiate  a  contract  type  and  price  that 
includes  reasonable  contractor  risk  and 
provides  the  contractor  with  the  great¬ 
est  incentive  for  efficient  and  econonaical 
performance.  When  negotiations  indi- 
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cate  the  need  for  using  other  than  a  firm 

I  gjgd  price  contract,  there  should  be  com¬ 
patibility  between  the  type  of  contract 
^ected  and  the  contractor’s  accounting 
system. 

(b)  In  the  course  of  a  procurement 

j  program,  a  series  of  contracts,  or  a  sin¬ 
gle  contract  running  for  a  lengthy  term, 
the  circumstances  which  make  for  se¬ 
lection  of  a  given  type  of  contract  at  the 
outset  will  frequently  change  so,  as  to 
joake  a  different  type  more  appropriate 
during  later  periods.  In  particular,  the 
repetitive  or  unduly  protracted  use  of 
cost-reimbursement  type  or  time  and 
materials  contracts  is  to  be  avoided 
where  experience  has  provided  a  basis 
for  firmer  pricing  which  will  promote 
rfttcient  performance  and  will  place  a 
more  reasonable  degree  of  risk  on  the 
contractor.  Thus,  in  the  case  of  a  time 
and  materials  contract,  continuing  con¬ 
sideration  should  be  given  to  converting 
to  another  type  of  contract  as  early  in 
the  performance  period  as  practicable. 

j  S  3.805.  Selection  of  offerors  for  nego- 
tuUion  and  award,  (a)  The  normal  pro¬ 
cedure  in  negotiated  procurements,  after 
receipt  of  initial  proposals,  is  to  conduct 
such  written  or  oral  discussions  as  may 
be  required  to  obtain  agreements  most 
advantageous  to  the  Government.  Nego¬ 
tiations  shall  be  conducted  as  follows: 

(1)  Where  a  responsible  offeror  sub¬ 
mits  a  responsive  proposal  which,  in  the 
contracting  officer’s  opinion,  is  clearly 
and  substantially  more  advantageous  to 
the  Government  than  any  other  proposal, 
negotiations  may  be  conducted  with  that 
offeror  only;  or 

(2)  Where  several  responsible  offerors 
subufit  offers  which  are  grouped  so  that 
a  moderate  change  in  either  the  price 
or  the  technical  proposal  would  make 
any  one  of  the  group  the  most  advanta¬ 
geous  offer  to  the  Government,  further 
negotiations  should  be  conducted  with 

,  all  offerors  in  that  group. 

-  Whenever  negotiations  are  conducted 
with  more  than  one  offeror,  no  indication 
shall  be  made  to  any  offeror  of  a  price 
which  must  be  met  to  obtain  further  con¬ 
sideration,  since  such  practice  constitutes 
an  auction  technique  which  must  be 
avoided.  No  information  regarding  the 
number  or  identity  of  the  offerors  par¬ 
ticipating  in  the  negotiations  shall  be 
made  available  to  the  public  or  to  any¬ 
one  whose  official  duties  do  not  require 
such  knowledge.  Whenever  negotiations 
are  being  conducted  with  several  offerors, 
while  such  negotiations  may  be  conduct¬ 
ed  successively,  all  offerors  participating 
in  such  negotiations  shall  be  offered  an 
equitable  opportunity  to  submit  such 
pricing,  technical,  or  other  revisions  in 
their  proposals  as  may  result  from  the 
negotiations.  All  offerors  shall  be  in¬ 
formed  that  after  the  submission  of  final 
revisions,  no  information  will  be  fur¬ 
nished  to  any  offeror  until  award  has 
been  made. 

(b)  There  are  certain  circumstances 
where  formal  advertising  is  not  possible 
snd  negotiation  is  necessary.  In  the 
conduct  of  such  negotiations,  where  a 
substantial  niunber  of  clearly  competi¬ 
tive  proposals  has  been  obtained  and 
where  the  contracting  officer  is  satisfied 
that  the  most  favorable  proposal  is  fair 


and  reasonably  priced,  award  may  be 
made  on  the  basis  of  the  initial  proposals 
without  oral  or  written  discussion:  Pro¬ 
vided,  That  the  request  for  proposals 
notifies  all  offerors  of  the  possibility  that 
award  may  be  made  without  discussion 
of  proposals  received  and,  hence,  that 
proposals  should  be  submitted  initially 
on  the  most  favorable  terms,  from  a 
price  and  technical  standpoint,  which 
the  offeror  can  submit  to  the  Govern¬ 
ment.  In  any  case  where  there  is  imcer- 
tainty  as  to  the  pricing  or  technical 
aspects  of  any  proposal,  the  contracting 
officer  shall  not  make  an  award  without 
further  exploration  and  discussion  prior 
to  award.  Also,  when  the  proposal  most 
advantageous  to  the  Government  in¬ 
volves  a  material  departure  from  the 
stated  requirements,  consideration  shall 
be  given  to  offering  the  other  firms  which 
submitted  proposals  an  opportimity  to 
submit  new  proposals  on  a  technical  basis 
which  is  comparable  to  that  of  the  most 
advantageous  proposal:  Provided,  That 
this  can  be  done  without  revealing  to  the 
other  firms  any  information  which  is  en¬ 
titled  to  protection  under  §  3.109. 

(c)  A  request  for  proposals  may  pro¬ 
vide  that  after  receipt  of  initial  technical 
proposals,  such  proposals  will  be  evalu¬ 
ated  to  determine  those  which  are 
acceptable  to  the  Government  or  which, 
after  discussion,  can  be  made  acceptable, 
and  upon  submission  of  prices  thereafter, 
award  shall  be  made  to  that  offeror  of  an 
acceptable  proposal  who  is  the  low  re¬ 
sponsible  offeror. 

(d)  The  procedures  set  forth  in  para¬ 
graphs  (a),  (b)  and  (c)  of  this  section 
may  not  be  applicable  in  appropriate 
cases  when  procuring  research  and  de¬ 
velopment,  or  special  services  (such  as 
architect-engineer  services)  or  when 
cost-reimbursement  type  contracting  is 
anticipated.  Award  of  a  contract  may 
be  properly  influenced  by  the  proposal 
which  promises  the  greatest  value  to  the 
Government  in  terms  of  possible  per¬ 
formance,  ultimate  productibility, 
growth  potential  and  other  factors 
rather  than  the  proposal  offering  the 
lowest  price  or  probable  cost  and  fixed 
fee. 

(e)  Whenever  in  the  course  of  nego¬ 
tiation  a  substantial  change  is  made  in 
the  Government’s  requirements,  for  ex¬ 
ample,  increases  or  decreases  in  quan¬ 
tities  or  material  changes  in  the  delivery 
schedules,  all  offerors  shall  be  given  an 
equitable  opportunity  to  submit  revised 
proposals  under  the  revised  require¬ 
ments. 

§  3.808  Pricing  techniques. 

0  m  ^  m  m 

§  3.808-5  Subcontracting.  •  •  • 

(d)  When  the  prime  contract  is  not 
to  be  placed  on  a  firm  fixed-price  basis, 
review  of  subcontracts  prior  to  place¬ 
ment  may  be  desirable  since  the  ultimate 
cost  to  the  Government  will  depend  in 
part  on  subcontract  prices  and  perform¬ 
ance.  Prime  contract  provisions  requir¬ 
ing  advance  notification,  review,  or 
approval  of  subcontracts  shall  be  consist¬ 
ent  with  the  type  of  contract  and  the 
conditions  applicable  to  its  use  as  de¬ 
scribed  in  subpart  D  of  this  part.  For 
example,  if  the  contract  is  on  a  firm 
fixed-price  basis  except  for  a  clause  per¬ 


mitting  price  escalation  resulting  from 
cost  increases  for  certain  materials,  the 
prime  contract  may  limit  the  contracting 
officer’s  right  of  review  to  subcontracts 
for  materials  covered  by  the  escalation 
clause.  In  the  case  of  cost-reimburse¬ 
ment  type  contracts,  advance  notifica¬ 
tion,  prior  consent,  or  approval  of 
subcontracts  is  required  as  set  forth  in 
§  7.203-8  of  this  chapter.  Contract  pro¬ 
visions  requiring  advance  notification  to 
the  contracting  officer  of  proposed  sub¬ 
contracts  for  materials,  components,  and 
other  purchases  may  be  appropriate  both 
for  information  as  to  sources  and  prices 
and  to  provide  an  opportunity  for  review 
and  for  approval  or  objection  by  the  con¬ 
tracting  officer  prior  to  award  of  the  sub¬ 
contracts.  Such  provisions  are  particu¬ 
larly  necessary  when: 

( 1 )  The  prime  contractor’s  purchasing 
policy  and  system  or  performance  there¬ 
under  are  considered  inadequate ; 

(2)  Subcontracts  are  for  items  for 
which  there  is  no  cost  information  or  for 
which  the  proposed  prices  appear  un¬ 
reasonable,  and  the  amounts  involved 
are  substantial; 

(3)  Close  working  arrangements  or 
other  business  or  ownership  affiliations 
exist  between  the  prime  and  the  subcon¬ 
tractor  which  may  preclude  the  free  use 
of  competition  or  result  in  higher  sub¬ 
contract  prices  than  would  otherwise  be 
obtained; 

(4)  A  subcontract  is  being  proposed 
at  a  price  less  favorable  than  that  which 
has  been  given  by  the  subcontractor  to 
the  Government,  all  other  factors  such 
as  manufacturing  period  and  quantity 
being  comparable;  or 

(5)  A  subcontract  is  to  be  placed  on 
a  price  redetermination,  fixed-price  in¬ 
centive,  time  and  material,  or  cost-reim¬ 
bursement  basis. 

"The  contract  provisions  relating  to 
subcontracts  should  be  consistent  with 
the  amount  and  character  of  subcontract 
work  and  with  the  over-all  character  of 
the  prime  contract,  involving  the  Gov¬ 
ernment  to  the  minimiun  extent  practi¬ 
cable  in  the  contractor’s  exercise  of  man¬ 
agement  responsibility,  iDut  giving  rea¬ 
sonable  assurance  that  the  Government 
is  receiving  the  greatest  practicable  re¬ 
turn  for  its  expenditure.  Provisions  in 
prime  fixed-price  contracts  relating  to 
subcontract  review  may,  as  appropriate, 
be  confined  to  one  major  subcontract;  to 
certain  classes  of  subcontracts;  may  set 
a  fioor  above  which  advance  approval  of 
proposed  subcontracts  may  be  required 
before  placement;  or  may  be  tailored  to 
cover  unusual  or  particular  circum¬ 
stances.  In  ,those  instances  where  a 
contractor’s  purchasing  system  has  been 
deemed  adequate,  review  of  subcontracts 
generally  may  not  be  necessary.  How¬ 
ever.  contracting  officers  shall  conduct 
periodic  reviews  of  the  application  of  the 
system  to  insure  conformance  therewith. 
In  instances  where  subcontracts  have 
been  placed  on  a  cost-reimbursement  or 
time  and  materials  basis,  contracting  of¬ 
ficers  should  be  skeptical  of  approving 
the  repetitive  or  unduly  protracted  use  of 
such  types  of  subcontracts  and  should 
follow  the  principles  of  §  3.803  (b) . 

(R.  S.  161,  sec.  2202,  70A  Stat.  120;  5  U.  S.  C. 
22,  10  U.  S.  C.  2202) 
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Part  7 — Contract  Clauses 

The  Notice  to  the  Government  of 
■  Labor  Disputes  clause  has  been  revised  to 
secure  agreement  of  subcontractors  to 
notify  prime  contractors  concerning 
labor  disputes.  Applicability  instruc¬ 
tions  have  been  added  and  the  clause  re¬ 
located  from  §  7.105-3  to  7.104-4  to  make 
use  of  the  clause  mandatory  ‘in  specific 
types  of  contracts.  Correlative  changes 
have  been  made  in  §§  7.204-4  and  7.204-3. 
A  new  Limitation  on  Withholding  of 
Payments  clause  has  been  added  as 
§  7.104-21  and  cross-r  eferenced  in 
§  7.204-18.  The  purpose  of  this  clause, 
to  be  inserted  in  contracts  containing 
more  than  one  provision  authorizing  the 
Government  to  withhold,  pending  the 
occurrence  of  certain  events,  payments 
which  otherwise  might  be  due,  is  to  pro¬ 
vide  that  such  provisions  are  not  to  be 
pyramided,  but  that  the  maximum  au¬ 
thorized  withholding  at  any  one  time 
shall  be  that  maximum  amount  author¬ 
ized  by  any  one  of  such  contractual  pro¬ 
visions. 

§  7.104  Clauses  to  he  used  when  ap¬ 
plicable. 

•  •  •  •  • 

§  7.104-4  Notice  to  the  Government 
of  labor  disputes.  Insert  the  clause  set 
forth  below  in  all  contracts  involving  the 
furnishing  or  production  of  any  item  on 
the  Department  of  Defense  Master 
Urgency  Last  and  in  any  other  contract 
of  a  class  or  kind  which  the  Head  of  the 
Procuring  Activity  concerned  determines 
to  be  appropriate  for  the  use  of  such  a 
clause. 

NOTICE  TO  THE  GOVERNMENT  OP  LABOR  DISPUTES 

(a)  Whenever  the  Contractor  has  knowl¬ 
edge  that  any  actual  or  potential  labor  dis¬ 
pute  is  delaying  or  threatens  to  delay  the 
timely  performance  of  this  contract,  the 
Contractor  shall  immediately  give  notice 
thereof.  Including  all  relevant  information 
with  respect  thereto,  to  the  Contracting 
OflBcer. 

(b)  The  Contractor  agrees  to  Insert  the 
substance  of  this  clause  including  this  para¬ 
graph  (b),  in  any  subcontract  hereunder  as 
to  which  a  labor  dispute  may  delay  the  timely 
performance  of  this  contract:  except  that 
each  such  subcontract  shall  provide  that  in 
the  event  its  timely  performance  is  delayed 
or  threatened  by  delay  by  any  actual  or  po¬ 
tential  labor  dispute,  the  subcontractor  shall 
immediately  notify  its  next  higher  tier  sub¬ 
contractor,  or  the  prime  contractor,  as  the 
case  may  be,  of  all  relevant  information  with 
respect  to  such  dispute. 

§  7.104-20  Utilization  of  concerns  in 
labor  surplus  areas.  Insert  the  clause 
set  forth  below  in  all  fixed-price  supply 
contracts,  in  amounts  exceeding  $5,000. 
except  those  contracts  entered  intb  with 
foreign  contractors  which  are  to  be  per¬ 
formed  outside  of  the  United  States,  its 
Territories,  its  possessions,  and  Puerto 
Rico. 

UTILIZATION  OF  CONCERNS  IN  LABOR  SURPLUS 
AREAS 

It  Is  the  policy  oT  the  Government  to  place 
supply  contracts  with  suppliers  who  will 
perform  such  contracts  substantially  in 
areas  of  current  labor  surplus  where  this  can 
be  done,  consistent  with  the  efficient  per¬ 
formance  of  the  contract,  at  prices  no  higher 
than  are  obtainable  elsewhere.  The  Con¬ 


tractor  agrees  to  use  its  best  efforts  to  place 
its  subcontracts  in  accordance  with  this 
policy.  In  complying  with  the  foregoing 
and  with  paragraph  (b)  of  the  clause  of  this 
contract  entitled  “Utilization  of  Small  Busi¬ 
ness  Concerns”,  the  Contractor  in  placing  its 
subcontracts  shall  observe  the  following 
order  of  preference:  (i)  small  business  con¬ 
cerns  in  labor  surplus  areas;  (ii)  other 
concerns  in  labor  surplus  areas;  (iii)  small 
business  concerns  not  in  labor  surplus  areas. 

§  7.104-21  Limitation  on  withholding 
of  payments,  (a)  Except  as  provided  in 
paragraph  (b)  of  this  section,  the  follow¬ 
ing  clause  shall  be  inserted  in  contracts 
which  include  more  than  one  clause  or 
Schedule  provision  authorizing  the  tem¬ 
porary  withholding  of  amounts  otherwise 
payable  to  the  contractor  for  supplies 
delivered  or  services  performed: 

LIMITATION  ON  WITHHOLDING^  OF  PAYMENTS 

If  more  than  one  clause  or  Schedule  pro¬ 
vision  of  this  contract  authorizes  the  tem¬ 
porary  withholding  of  amounts  otherwise 
payable  to  the  Contractor  for  supplies  de¬ 
livered  or  services  performed,  the  total  of  the 
amounts  so  withheld  at  any  one  time  shall 
not  exceed  the  greatest  amount  which  may 
be  withheld  under  any  one  such  clause  or 
Schedule  provision  at  that  time:  Provided, 
That  this  limitation  shall  not  apply  to: 

(1)  Withholdings  pursuant  to  any  clause 
relating  to  wages  or  hours  of  employees; 

(2)  Withholdings  not  specifically  provided 
for  by  this  contract;  and 

(3)  The  recovery  of  overpayments, 

(b)  The  clause  set  forth  in  paragraph 
(a)  of  this  section  is  not  required  where: 

(1)  The  contracting  ofiBcer  or  the  pro¬ 
curing  activity  determines  that  the  with¬ 
holding  limitation  in  the  said  clause  is 
incompatible  with  the  purpose  of  the 
particular  withholding  provisions  in¬ 
volved;  or 

(2)  All  of  the  contract  clauses  or 
Schedule  provisions  (in  excess  of  one) 
which  provide  for  the  withholding  of 
payments  either  (i)  are  exempt  from  the 
limitations  in  the  clause  set  forth  in 
paragraph  (a)  of  this  section  under  the 
proviso  thereof,  or  (ii)  provide  that  their 
withholding  provisions  do  not  require 
any  additional  withholdings  where  the 
amounts  required  to  be  withheld  under 
them  is  being  withheld  imder  other  pro¬ 
visions  of  the  contract.  ^ 

If  it  is  determined  that  the  withholding 
limitation  in  the  clause  set  forth  in  para¬ 
graph  (a)  of  this  section  is  incompatible 
with  the  purpose  of  particular  withhold¬ 
ing  provisions,  the  said  clause  may  be 
omitted  or  modified  to  make  it  inappli¬ 
cable  to  such  withholding  provisions. 

§  7.105-3  [Revoked] 

2.  The  cross  reference  in  §  7.105-5  (b) 
has  been  amended  to  “§  8.707  of  this 
chapter”  from  ”§  7.103-11.” 

SUBPART  B — CLAUSES  FOR  COST-^REIMBURSE- 
MENT  TYPE  SUPPLY  CONTRACTS 

§  7.204  Clauses  to  be  used  when 
applicable. 

•  •  p  •  •  • 

§  7.204-3  Buy  American  Act.  In  ac¬ 
cordance  with  the  requirements  of 
§  6.104-5  of  this  chapter,  insert  the  clause 
set  forth  therein, 

§  7.204-4  Notice  to  the  Government 
of  labor  disputes.  Insert  the  cl^iuse  set 


forth  in  §  7.104-4  in  all  contracts  involv 
ing  the  furnishing  or  production  of  anv 
item  on  the  Department  of  Defe^ 
Master  Urgency  List  and  in  any  ot^ 
contract  of  a  class  or  kind  which 
Head  of  the  Procuring  Activity  con. 
cerned  determines  to  be  appropriate  for 
the  use  of  such  a  clause. 

*  *  *  •  , 

§  7.204-18  Limitation  on  withholdina 
of  payments.  In  accordance  with  t^ 
instructions  in  §  7.104-21,  insert  the  con¬ 
tract  clause  set  forth  therein. 

§  7.205-3  [Revoked] 

(R.  S.  161,  sec.  2202,  70A  Stat.  120;  5  U  S  C 
22.  lOU.S.C.  2202)  ‘  ' 


Part  8 — ^Termination  of  Contracts 

SUBPART  C — additional  PRINCIPLES  AE- 
PLICABLE  TO  THE  SETTLEMENT  OF  TERIO. 
NATED  FIXED-PRICE  CONTRACTS 

Section  8.302  (b)  (20)  has  been  revised 
to  make  the  overtime  policy  set  forth  in 
§  12.102  of  this  chapter  applicable  to  cost 
determinations.  Section  8.302  (b)  (20), 
as  revised,  reads  as  follows: 

§  8.302  Statement  of  principles  for 
consideration  of  costs.  •  ♦  * 

(b)  Specific  examples  of  costs  which 
may  be  included.  *  *  • 

(20)  Overtime  premiums  and  shift 
premiums  to  the  extent  authorized  and 
pursuant  to  policies  set  forth  in  §  12.102 
of  this  chapter. 

(R.  S.  161,  sec.  2202,  70A  Stat.  120;  5  U.  S.  C. 
22,  10  U.  S.  C.  2202) 


Part  11 — Federal,  State  and  Local  Taxes  i 

SUBPART  A — FEDERAL  EXCISE  TAXES' 

1.  The  word  “Military”  has  been  tar  /| 

serted  before  “Department”  in  §  11.102-  { 

10  (2). 

2.  Sections  11.103,  11.105,  11.201,  and 
11.202  have  been  revised  to  reflect  that 
certain  taxes  on  the  transportation  of 
property  (including  coal  and  oil  by  pipe¬ 
line)  are  repealed,  as  stated  in  Public 
Law  83-475.  Inasmuch  as  the  legislation 
is  effective,  with  respect  to  amounts  paid 
for  such  transportation,  on  and  after 
August  1,  1958,  the  changes  to  the  above 
cited  sections  are  effective  immediately. 

§  11.103  Excise  taxes  on  facilities  and 
services.  Chapter  33  of  the  Internal  , 
Revenue  Code  (which  supersedes  Ch,  30, 

I,  R.  C.  1939),  implemented  by  Treasury 
Regulation  42,  imposes  excise  taxes  on 
certain  facilities  and  services,  including 
communications,  and  transportation  of 
persons.  In  general,  the  tax  is  based  on 
the  amount  paid  for  the  service,  and  is 
imposed  upon  the  person  paying  for  the 
service.  As  used  throughout  this  para¬ 
graph  the  term  “United  States,”  when 
used  in  a  geographical  sense,  means  the 
States,  the  Territories  of  Alaska  and 
Hawaii,  and  the  District  of  Columbia,  , 
and  the  term  “continental  United 
States”  means  the  existing  48  States  and 
the  District  of  Columbia. 

§  11.103-3  [Deleted] 
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f  11.105  Selective  list  of  supplies  and  services  subject  to  Federal  excise  taxes. 


Supplies  and  Services 


I.R.C.,19.'j4  I.  R.  C.,  1939  Trea-sury 

(26U.  S.  Sec.  Regu-  ASPR' 

Code)  Sec.  latioa 


.  Ilil 

aecessoiR's..... .  4001  (b) 


(Klars,  field  and  marine  glasses 
&  machines . 


ri^Ue  lighters.-- . . r . - .  4201 

^unications  services  and  facilities .  42Sl 


^ic  light  bulbs 


^iisrsfieUs,  and  cartridges . 

fur? . - . . . * . 

. . 

Bidiiray  vehicles,  use  of . 

y^itinpoils..  . 

I— <Bi»  and  handbags - - - - — - - — 

iJJSf  vehicles  and  accessories . 

Hffilcal  instruments . - . 

^mechanical  pencils,  and  lighters . 

pigovgraphs  and  records . 

•iK^aphic  equipment . 

nuisaDd  revolvers . . . - . 

Badisand  television  receiving  sets,  parts  and  components 

B^rtg^tion  equipment - 

gfceOs  and  cartridges . 

gjKial  fuels . - . 

•IQephcnf  and  telegraph  services . 

Tires  and  tubes - - - 

KW  preparations . . . 

<mnsportation  of  persons . 

clocks  and  other  timepieces . 


340.';  (c) 
3400  (a)  (3) 
3403  (c) 

2400 
3406  (a)  (6) 

3408 
340,5 
:i413 
24.50  (a) 
3406  (a)  (10) 
3400  (a)  (4) 
3407, 2700 

2401 
3412 

1651  (a) 


2400 
3413 
1651  (a) 

3403 
3404  (d) 

3408 

3404 
3400  (a)  (4) 

2700 

3404 

3405 
.3407 
2450 

3406  (a)  (4) 
3405 
3400 
2402  (a) 

3409 
2400 


11.102- 5 

11.102- 6 
11.102-1 
11.101-1 

11.102-12 

11.102- 13 
11.103-1 
11.102-4 

11.101- 5 

11.102- 7 

11.102- 10 
11.102-11 

11.101-2 

11.102- 3 

11.101- 4 
11.104 

11.101- 1 
11.102-4 

11.101- 4 

11.102- 1 
11.102-8 

11.102- 13 
11.102-8 

11.102- 10 
11.102-11 

11.102-8 

11.102-5 

11.102-11 

11.101- 5 

11.102- 9 
11.10.V1 

11.102- 2 

11.101- 3 
11.10V2 

11.101- 1 


SUBPART  B- 


-EXEMPTIONS  FROM  FEDERAL 
EXCISE  TAXES 


511.201  Supplies  for  exportation  or 
a^pment  to  a  possession  or  to  Puerto 
Rico.  Exemption  is  available  from  the 
retailers’  and  manufacturers’  excise 
taxes  on  the  sale  of  supplies  for  export 
or  for  shipment  to  a  possession  of  the 
United  States,  or  to  Puerto  Rico, 

5  llit02  Supplies  and  services  for  the 
adusive  use  of  the  United  States.  By 
rirbie  of  action  taken  by  the  Secretary 
of  the  Treasury,  pursuant  to  section  4293 
of  the  Internal  Revenue  Code,  exemption 
is  available,  and  shall  be  obtained  from 
the  following  Federal  excise  taxes  to  the 
extent  indicated: 

la)  Tax  on  communication  services 
and  facilities  (see  §  11.103-1)  furnished 
directly  to  the  United  States  (as  dis-* 
tinguished  from  being  furnished  to  a 
Govemment  contractor)  and  paid  for  di¬ 
rectly  by  the  Government,  which  exemp¬ 
tion  is  obtained  without  any  exemption 
certificate;  and 

(b)  Tax  on  transportation  of  persons 
(see  5 11.103-2)  for  transportation  fur¬ 
nish^  the  United  States  upon  a  Govern- 
moit  transportation  request,  which  ex¬ 
emption  is  obtainable  by  use  of  such 
transportation  request. 

The  word  “Military”  has  been  inserted 
before  “Department”  in  §  11.203(b). 

(R.  S.  161,  sec.  2202,  70A  Stat.  120;  5  U.  S.  C. 
*2.  10  U.  S,  C,  2202) 

Part  12 — Labor 

Cross  references  in  §§  12.102-3  (c)  and 
12.102-5  have  been  revised  to  clarify  the 
Allowability  of  certain  overtime  premi- 
lUBs  and  shift  premiums  incurred  by 
contractors  without  prior  approval. 
Sections  12.102-3  (c)  and  12.102-5,  as 
revised,  now  read  as  follow's: 

5 12.102-3  Procedures.  *  •  • 

(c)  All  contracts,  other  than  firm 
fl*ed-price  contracts  or  fixed-price  con- 
^ts  with  escalation  (which  do  not  pro- 

for  any  labor  escalation),  shall 


provide  that  payment  of  overtime  pre¬ 
miums  and  shift  premiums  shall  be 
allowed,  or  considered  in  pricing,  only  to 
the  extent  approved  in  accordance  with 
§  12.102-4,  or  as  provided  in  §  12.102-5. 

§  12.102-5  Exceptions.  Section 
12.102-4  does  not  apply  to  overtime  pre¬ 
miums  or  shift  premiums  which  are  paid 
for  work: 

(a)  Necessary  to  cope  with  emergen¬ 
cies  such  as  those  resulting  from  acci¬ 
dents,  natural  disasters,  or  breakdowns 
of  production  equipment,  or  occasional 
production  bottlenecks  of  a  sporadic 
nature; 

(b)  By  indirect  labor  employees  such 
as  those  performing  duties  in  connection 
with  administration,  protection,  trans¬ 
portation,  maintenance,  standby  plant 
protection,  operation  of  utilities,  or 
accoimting; 

(c)  In  the  performance  of  tests,  indus¬ 
trial  processes,  laboratory  procedures, 
loading  or  unloading  of  transportation 
media,  and  operations  in  flight  or  afloat, 
which  are  continuous  in  nature  and 
cannot  reasonably  be  interrupted  or 
otherwise  completed;  or 

(d)  Which  will  result  in  lower  over-all 
cost  to  the  Govemment. 

However,  the  cost  of  such  overtime 
premiums  or  shift  premiums  may  be  al¬ 
lowed,  or  considered  in  pricing  (on  the 
same  basis  as  other  indirect  costs)  only 
to  the  extent  the  amount  thereof  is  rea¬ 
sonable  and  properly  allocable  to  the 
work  involved. 

(R.  S.  161,  sec.  2202,  70A  Stat.  120;  5  U.  S.  C. 
22,  10  U.  S.  C.  2202)  ‘ 

Part  13 — Government  Property 

Subparts  A,  D,  and  F  of  Part  13  have 
been  revised  to  implement  Defense  Mo¬ 
bilization  Order  VII-4,  and  to  effect  other 
clarifications.  The  new  procedures  re¬ 
sult  in  essentially  these  changes:  (1) 
Where  rent  is  not  charged  for  the  use  of 
Government  facilities,  such  information 
is  to  be  documented  in  the  appropriate 


contract  or  contract  files,  (2)  production 
equipment,  as  specified  in  §  13.603,  is  to 
be  charged  for  on  a  “time  available  or 
authorized  for  use”  basis,  which  time  is 
as  agreed  to  between  the  Govemment 
and  the  contractor,  and  (c)  a  procedure 
designed  to  attain  greater  uniformity  is 
established  in  §  13.601-2  (c)  for  appWng 
rental  charges  and  computing  allocable 
charges  to  be  waived;  §§13.101-5, 
13.303,  and  13.504  have  been  modified 
to  reflect  the  revised  definition  of  special 
tooling  which  limits  the  use  to  needs 
peculiar  to  the  Government. 

§  13.101  Definitions.  As  used  in  this 
part,  the  following  terms  have  the  mean¬ 
ing  stated  below:  i 

§  13.101-1  Property.  Property  In¬ 
cludes  all  physical  property,  both  real 
and  personal.  For  the  purpose  of  this 
-  part,  it  consists  of  ^d  is  treated  under  -■ 
three  separate  categories — material,  spe¬ 
cial  tooling,  and  industrial  facilities. 

§  13.101-2  Government  property. 
“Government  property”  means  all  prop¬ 
erty  owned  by  or  leased  to  the  Govern¬ 
ment,  including  property  acquired  by  the 
Government  under  the  terms  of  a  con¬ 
tract  ;  except  that  property  to  which  the 
Government  has  acquired  a  lien  or  title 
solely  as  a  result  of  partial,  advance  or 
progress  pa3anents  shall  not  for  the  pur¬ 
pose  of  this  part  be  classified  as  Govem¬ 
ment  property.  With  this  exception, 
Government  property  includes  both  Gov¬ 
ernment-furnished  property  and  con¬ 
tractor-acquired  property  as  defined  be¬ 
low: 

(a)  “Government-furnished  property’* 
is  property  in  the  possession  of  or  ac¬ 
quired  directly  by  the  Government  and 
delivered  or  otherwise  made  available  to 
the  contractor;  and 

(b)  “Contractor-acquired  property”  is 
property  procured  or  otherwise  provided 
by  the  contractor  for  the  performance  of 
a  contract,  pursuant  to  the  terms  of 
which  title  is  vested  in  the  Government. 

The  term  “provide”,  as  used  in  the  con¬ 
text  of  such  phrases  as  “Government 
property  provided  to  the  contractor”  and 
“Government-provided  property,’’  is  in¬ 
tended  to  include  both  Government-fur¬ 
nished  property  and  contractor-acquired 
property. 

§  13.101-3  Contractor-furnished  prop¬ 
erty.  “Contractor-furnished  property” 
means  all  property  used  by  the  con¬ 
tractor  in  the  performance  of  a  contract, 
other  than  Government  property. 

§  13.101.4  Material.  “Material” 
means  such  property  which  may  be  in¬ 
corporated  into  or  attached  to  an  end 
product  to  be  delivered  to  the  Govern¬ 
ment  or  which  may  be  consumed  or  ex¬ 
pended  in  the  performance  of  a  contract. 
It  includes,  but  is  not  limited  to,  raw  and 
processed  material,  parts,  components, 
assemblies,  and  small  tools  and  supplies 
which  may  be  consumed  in  normal  use 
during  the  life  of  the  contract. 

13.101-5  Special  tooling.  “Special 
tooling”  means  all  jigs,  dies,  fixtures, 
molds,  patterns,  special  taps,  special 
gauges,  special  test  equipment,  other 
;  special  equipment  and  maufacturing 
L  aids,  and  replacements  therfeof,  acquired 
!  or  manufactured  by  the  contractor  for 
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use  in  the  performance  of  this  contract, 
which  are  of  such  a  specialized  nature 
that^  without  substantial  modification  or 
alteration,  their  use  is  limited  to  the  pro¬ 
duction  of  such  supplies  or  parts  thereof, 
or  the  performance  of  such  services,  as 
are  peculiar  to  the  needs  of  the  Govern¬ 
ment.  The  term  does  not  include:  (a) 
Items  of  tooling  or  equipment  heretofore 
acquired  by  the  contractor,  or  replace¬ 
ments  thereof,  whether  or  not  altered  or 
adapted  for  use  in  the  performance  of 
this  contract,  (b)  consumable  small  tools, 
or  (c)  general  or  special  machine  tools,  or 
similar  capital  items. 

§  13.101-6  Industrial  facility.  “In¬ 
dustrial  facility”  means  property,  other 
than  material  and  special  tooling,  of  use 
for  the  performance  of  a  contract  or  sub¬ 
contract,  including  real  property  and 
rights  therein,  buildings,  structures,  im¬ 
provements,  and  plant  equipment. 

§  13.101-7  Industrial  property.  “In¬ 
dustrial  property,”  as  '  distinguished 
from  military  property,  means  any  con¬ 
tractor-acquired  or  Government-fur¬ 
nished  property,  including  materials, 
special  tooling,  and  industrial  facilities 
furnished  or  acquired  in  the  performance 
of  a  contract  or  subcontract. 

§  13.101-8  Non-severable  industrial 
facility.  “Non-severable  industrial  facil¬ 
ity”  means  an  industrial  facility  which, 
after  erection  or  installation,  cannot  be 
removed  without  substantial  loss  of  value 
or  damage  thereto,  or  to  the  premises 
where  installed. 

§  13.101-9  Plant  equipment.  “Plant 
equipment”  means  personal  property  of 
a  capital  nature  (consisting  of  machin¬ 
ery,  equipment,  furniture,  vehicles,  ma¬ 
chine  tools,  accessory  and  auxiliary 
items,  and  other  production  equipment, 
but  excluding  special  tooling)  used  or 
capable  of  use  in  the  manufacture  of 
supplies  or  in  the  performance  of  services 
or  for  any  administrative  or  general 
plant  purpose. 

§  13.101-10  Production  equipment. 
“Production  equipment”  means  those 
items  of  plant  equipment  located  within 
a  manufacturing,  processing,  assembly  or 
service  establishment  and  used  for  cut¬ 
ting,  abrading,  grinding,  shaping,  form¬ 
ing,  joining,  measuring,  testing,  heating 
or  treating  production  materials  or  work 
in  process. 

§  13.101-11  Machine  tools.  “Machine 
tools”  mean  those  items  of  production 
equipment  which  are  power-driven,  non¬ 
portable  machines  used  for  cutting, 
abrading,  grinding,  shaping  or  forming 
metal. 

§  13.101-12  Accessory  item.  “Acces¬ 
sory  item”  means  an  item  which  fa¬ 
cilitates  or  enhances  the  operation  of 
plant  equipment  but  which  is  not  essen¬ 
tial  for  its  operation,  such  as  remote 
control  devices. 

§  13.101-13  Auxiliary  item.  “Auxili¬ 
ary  item”  means  an  item  without  which 
the  basic  imit  of  plant  equipment  cannot 
operate,  such  as  motors  for  pumps  and 
machine  tools. 

§  13.101-14  Salvage.  “Salvage” 
means  property  recoverable  for  further 
use  or  which,  because  of  its  worn,  dam¬ 


aged,  deteriorated,  or  incomplete  condi¬ 
tion,  or  specialized  nature,  has  no  rea¬ 
sonable  prospect  of  sale  or  use  as 
serviceable  property  without  major  re¬ 
pairs  or  alterations  but  which  has  some 
value  in  excess  of  its  scrap  value. 

§  13.101-15  Scrap.  “Scrap”  means 
property  in  such  condition  that  it  has  no 
reasonable  prospect  of  being  sold  except 
for  the  recovery  value  of  its  basic  ma¬ 
terial  content. 

§  13.101-16  Facilities  contract.  “Fa¬ 
cilities  contract”  means  a  contract  under 
which  industrial  facilities  are  provided 
by  the  Government  for  use  in  connection 
with  the  performance  of  a  separate  con¬ 
tract  or  contracts  for  supplies  or 
services. 

§  13.101-17  Educational  or  other  non- 
profit  organization.  “Educational  or 
other  nonprofit  organization”  means  any 
corporation,  foundation,  trust,  or  insti¬ 
tution  operated  for  scientific  or  educa¬ 
tional  purposes,  not  organized  for  profit, 
no  part  of  the  net  earnings  of  which 
inures  to  the  profit  of  any  private  share¬ 
holder  or  individual. 

§  13.102  General  policy. 

*  *  *  *  « 

§  13.102-3  Facilities,  (a)  It  is  the 
general  policy  of  the  Department  of  De¬ 
fense  that  contractors  will  furnish  all 
facilities  required  for  the  performance 
of  Government  contracts.  However, 
subject  to  and  within  the  limitations  of 
existing  authority,  facilities  may  be  pro¬ 
vided  by  the  Government  for  use  by  con¬ 
tractors  when  such  providing  is 
considered  necessary  to  meet  essential 
production  or  program  schedules,  or 
when  otherwise  considered  by  the  Secre¬ 
tary  concerned  to  be  in  the  best  interest 
of  the  Government.  Before  any  Gov¬ 
ernment  facilities  are  furnished  to  a  con¬ 
tractor,  careful  consideration  must  be 
given  to  the  full  utilization  of  subcon¬ 
tractors  possessing  adequate  and  avail¬ 
able  capacity  to  meet  military  produc¬ 
tion  requirements. 

(b)  Each  contract,  lease,  or  other 
agreement  which  provides  Government- 
owned  industrial  facilities  (1)  shall  re¬ 
quire  periodic  payment  or  credit  of  rent 
or  use  charge,  or  (2)  where  such  facili¬ 
ties  are  provided  by  the'  Government 
without  charge,  (i)  shall  provide  that  no 
charge  for  the  use  of  such  facilities  shall 
be  included  in  the  price  or  prices  of 
Government  supply  or  service  contracts 
for  which  such  facilities  are  used  and, 
(ii)  shall  be  documented  to  show  the 
supply  and  service  contracts  for  which 
such  facilities  are  used  on  the  basis  of 
no  charge  being  made  in  the  supply  or 
service  contract  price  or  prices.  The 
agreement  shall  specify  rental  or  use 
charge  as  a  periodic  dollar  amount  or, 
where  this  is  inappropriate  under  the  cir¬ 
cumstances,  it  shall  set  forth  the  method 
of  computing  the  amount  due.  In  any 
case  where  transportation  or  installation 
costs  are  borne  by  the  Government, 
such  costs  shall,  for  purpose  of  deter¬ 
mining  the  rental  payment,  be  added  to 
the  “acquisition  cost”  of  the  facilities  in 
accordance  with  §  13.601-2.  In  pricing 
supply  and  service  contracts  for  which 
the  use  of  such  facilities  is  authorized  on 
a  no-charge  basis,  care  must  be  taken  to 


screen  out  any  element  of  cost— whether 
direct  or  indirect — on  account  of  rento 
charged  for  such  facilities  under  ot^ 
supply  or  service  contracts.  ” 

SUBPART  B — MATERIAL 

The  word  “Military”  has  been  inserted 
before  “Department”  in  §§  13.200  13Mi 
J 3.202,  and  13.203. 

SUBPART  C — SPECIAL  TOOLING 

1.  The  word  “Military”  has  been  in-  i 
sorted  before  “Department”  in  §  13.301 

2.  The  article  “or”  has  been  inserted 
between  paragraphs  (a)  and  (b)  nf 
§  13.302. 

3. '  Section  13.303  has  been  revised  to 
read  as  follows: 

§  13.303  Fixed-price  procurement- 
general  policy  on  acquiring  special  tool¬ 
ing.  In  deciding  whether  special  tooling 
should  be  acquired  by  the  Government 
as  a  separate  end  item  under  the  con¬ 
tract  or  Schedule,  or  in  exercising  the 
Government’s  rights  imder  the  special 
tooling  clause  set  forth  in  §  13.504,  the 
contracting  officer  shall  take  into  con¬ 
sideration  the  following  factors: 

(a)  The  current  or  probable  future 
need  of  the  Government  for  the  items  of 
special  tooling  involved; 

(b)  The  residual  value  of  such  items; 

(c)  Administrative  and  other  expense 
incident  to  preparation,  handling  and 
storage  of  such  items; 

(d)  The  probable  cost  of  reproduction 
of  such  items  in  event  of  future 
procurement ; 

(e)  The  probable  cost  of  making  such 
items  available  in  the  event  of  future 
procurement,  and  the  probable  reductlbir  ■ 
in  price  of  such  future  procurement;  and 

(f)  The  amount  offered  by  the  con¬ 
tractor  for  the  right  to  retain  such  items. 

4.  The  word  “Military”  has  been  in¬ 
serted  before  “Department”  in  §§  13305 
and  13.306.  In  addition,  the  words  “as 
amended”  have  been  added  to  the  refer¬ 
ence,  in  §  13.306,  to  the  Federal  Property 
and  Administrative  Services  Act  of  1949. 

SUBPART  D — INDUSTRIAL  FACILITIES 

§  13.407  Right  of  contractor  to  use. 
(a)  (1)  E^ach  facilities  contract  shall 
limit  the  right  of  the  contractor  to  use 
the  industrial  facilities  to  the  perform¬ 
ance  of  the  contracts  and  subwntracts 
specified  or  otherwise  identified  in  the 
facilities  contract  or  added  thereto  by 
amendment.  Where  a  facilities  con¬ 
tract  authorizes  the  use  of  industrial 
facilities  in  the  performance  of  contracts 
entered  into  by  formal  advertising,  the  . 
facilities  contract  shall  specify  a  cash 
rental  to  be  paid  in  such  cases.  Facilities 
contracts  may  authorize  the  use  of  in¬ 
dustrial  facilities  without  charge  in  the 
performance  of  contracts  other  than 
those  entered  into  by  formal  advertising 
if — 

(i)  The  user  is  not  thereby  placed  in  a 
favored  competitive  position;  and 

(ii)  The  Govehiment  receives  ade^ 
quate  consideration  through  reduced 
cost  for  supplies  or  services  or  otherwise 
(see  §  13.601-1') .  Such  reduced  cost  may 
be  established  in  the  initial  negotiation 
of  new  contracts,  or  by  the  readjustment 
of  prices  (including  fixed-fees  and  allow¬ 
able  costs)  of  existing  contracts,  or  by 


Saturday,  November  29,  1958 


FEDERAL  REGISTER 


9215 


grice  redetermination  in  the  case  of 
Qtfotiated  fixed-price  contracts  where 
saving  to  the  contractor  cannot  be 
gecurately  forecast. 

(2)  Where  a  facilities  contract  au- 
^orizes  the  use  of  industrial  facilities 
fithout  charge  to  perform  subcontracts, 
it  is  likewise  important  to  assure  that  the 
,nJver  of  a  use  charge  is  consistent  with 
the  requirements  that  (i)  the  subdon- 
tractor  is  not  thereby  placed  in  a  favored 
competitive  position  and  (ii)  the  Gov¬ 
ernment  receives  adequate  consideration 
fljroiigh  reduced  cost  for  tiie  supplies  or 
jervices  or  otherwise  (see  §  13.601-1) ; 
therefore,  the  use  of  industrial  facilities 
fithout  charge  to  perform  a  particular 
gabcontract  shall  not  be  authorized  un¬ 
less  the  contracting  officer  determines 
that  these  requirements  are  met. 

(b)  When  use  without  charge  to  the 
contractor  is  not  authorized  by  para¬ 
graph  (a)  of  this  section  or  is  not  advis¬ 
able  because  of  the  competitive  aspect, 
gdmlnlstrative  difficulties,  or  other  con¬ 
siderations,  the  contract  shall  require 
the  contractor  to  pay  a  fair  and  reason¬ 
able  use  charge.  Such  fair  and  reason¬ 
able  use  charge  shall  be'  established  on 
the  basis  of  sound  commercial  practice, 
including  any  prevailing  commercial 
rates,  and  shall  be  such  as  to  prevent  the 
contractor  from  obtaining  an  unfair 
competitive  advantage  by  reason  there¬ 
of.  The  use  charge  for  production 
equipment  and  for  other  personal  prop¬ 
erty  and  equipment  constituting  indus- 
M  facilities  shall  conform  to  the  rates 
prescribed  in  §  13.601. 

(c)  A  facilities  contract  may  also  pro¬ 
vide  that  the  contractor  may  be  au¬ 
thorized  by  the  contracting  officer  to 
make  incidental  use  of  all  or  part  of  the 
facilities  covered  by  the  contract  for 
work  other  than  for  an  agency  of  the 
Department  of  Defense.  However,  where 
a  facilities  contract  is  no  longer  required 
in  connection  with  the  performance  of 
a  Government  contract  or  contracts,  it 
shall  not  be  continued  solely  for  the 
purpose  of  authorizing  commercial  use  of 
all  or  any  part  of  the  facilities  covered  by 
the  facilities  contract.  The  rental  rates 
VPlicable  to  Government  facilities  as 
provided  in  §  13.601,  shall  apply  to  facili¬ 
ties  furnished  under  a  facilities  contract 
for  the  period  that  such  facilities  are  au¬ 
thorized  for  use  for  commercial  purposes. 

§  13.413  Termination  of  facilities 
contracts. 

513.413-1  Termination  by  the  Gov¬ 
ernment.  (a)  Each  facilities  contract 
shall  provide  that  the  Government  shall 
have  the  right,  upon  notice,  to  terminate 
such  contract  with  respect  to  all  or  any 
part  of  the  facilities  covered  thereby,  or 
to  terminate  or  limit  the  contractor’s 
right  to  use  any  or  all  of  such  facilities. 
Provisions  for  equitable  adjustment 
should  be  made  in  supply  or  service  con¬ 
tracts  which  may  be  affected  by  such 
termination  or  limitation  of  right  to  use. 

(b)  A  facilities  contract  shall  be  ter¬ 
minated  by  the  Department  concerned 
when  the  facilities  covered  thereby  are 
no  longer  required  for  the  performance 
of  Government  contracts,  unless  such 
termination  is  detrimental  to  the  Gov¬ 
ernment’s  interest.  The  contractor  shall 
not  be  granted  the  unilateral  right,  at 
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Its  election,  to  extend  the  time  during 
which  the  contractor  is  entitled  to  use 
the  equipment  provided  under  the  facili¬ 
ties  contract. 

SUBPART  E - CONTRACT  CLAUSES 

§  13.504  Special  tooling  clause  for 
fixed-price  contracts.  The  following 
clause  shall  be  used  in  fixed-price  con¬ 
tracts  for  supplies  or  services  (except 
contracts  for  experimental,  develop¬ 
mental,  or  research  work)  for  the  per¬ 
formance  of  which  the  contractor, 
furnishes  special  tooling,  under  the  con¬ 
ditions  set  forth  in  §  13.302  (b)  (1), 
but  is  not  for  use  in  contracts  in  which 
special  tooling  is  called  for  as  a  separate 
item  in  the  Schedule  (see  §  13.302  (a) ) . 

SPECIAL  TOOLING 

(a)  The  term  "special  tooling**,  as  used  In 
this  clause,  means  all  Jigs,  dies,  fixtures, 
molds,  patterns,  special  taps,  special  gauges, 
special  test  equipment,  other  special  equip¬ 
ment  and  manufacturing  aids,  and  replace¬ 
ments  thereof,  acquired  or  manufactured  by 
the  Contractor  for  use  In  the  performance  of 
this  contract,  which  are  of  such  a  specialized 
nature  that,  without  substantial  modifica¬ 
tion  or  alteration,  their  use  Is  limited  to  the 
production  of  such  supplies  or  parts  thereof, 
or  the.  performance  of  such  services,  as  are 
peculiar  to  the  needs  of  the  Government. 
The  term  does  not  Include:  (1)  Items  of 
tooling  or  equipment  heretofore  acquired  by 
the  Contractor,  or  replacements  thereof, 
whether  or  not  altered  or  adapted  for  use  in 
the  performance  of  this  contract,  (11)  con¬ 
sumable  small  tools,  or  (ill)  general  or  spe¬ 
cial  machine  tools,  or  similar  capital  items. 

SUBPART  F — USE  OF  GOVERNMENT-OWNED 

INDUSTRIAL  FACILITIES  ON  WORK  OTHER 

THAN  FOR  A  MILITARY  DEPARTMENT 

§  13.601  Rental. 

§  13.601-1  General.  Whenever  in¬ 
dustrial  facilities  are  made  available  for 
use  on  work  other  than  for  an  agency  of 
the  Department  of  Defense,  the  user- 
shall  be  charged  a  fair  and  reasonable 
rental:  Provided,  That  under  Depart¬ 
mental  procedures  consistent  with 
§  13.407  (a)  rental  may  be  waived  with 
regard  to  such  property  furnished  solely 
for  use  in  performing  work,  for  Govern¬ 
ment  agencies.  Such  rental,  unless 
otherwise  specified  herein,  shall  be  estab¬ 
lished  on  the  basis  of  sound  commercial 
practice,  including  any  prevailing  com¬ 
mercial  rates.  Except  as  otherwise  pro¬ 
vided  in  §  13.601-2,  such  rental  may, 
where  permitted  by  the  law  under  which 
the  contract  or  agreement  is  executed, 
take  into  consideration  obligations  as¬ 
sumed  by  the  user  to  protect  and  main¬ 
tain  the  property  as  well  as  to  perform 
other  services  as  all  or  part  of  the  con¬ 
sideration  for  the  contract  or  agreement. 
The  rental  shall,  in  any  event,  be  such  as 
to  prevent  the  user  from  obtaining  an 
unfair  competitive  advantage  by  reason 
thereof  over  competitors  who  own  their 
facilities  or  obtain  them  from  private 
sources.  The  rental  shall  be  charged  on 
the  basis  of  the  time  during  which  the 
property  is  available  for  use  rather  than 
on  tlie  basis  of  the  time  during  which  the 
property  is  actually  used,  except  in  the 
case  of  facilities,  other  than  those 
covered  by  §  13.601-2,  where  it  is  de¬ 
termined  by  the  Secretary  concerned,  or 
his  representative  duly  authorized  to  ap¬ 


prove  the  contract  or  agreement  by 
which  the  property  is  made  available,  to 
be  impracticable  or  contrary  to  the  best 
interest  of  the  Government.  The  Gov¬ 
ernment  shall  make  no  ^warranty,  ex¬ 
press  or  implied,  regarding  the  condi¬ 
tion  or  fitness  for  use  of  any  item  of 
property.  Industrial  facilities  may  be 
authorized  for  use  under  contracts  of  a 
foreign  government  or  subcontracts 
thereunder,  without  the  payment  of 
rental  determined  in  accordance  with 
this  subpart,  where  use  on  such  basis  is 
requested  by  the  foreign  government, 
and  is  specifically  approved  by  the  Sec¬ 
retary,  taking  into  consideration  any 
existing  . govemment-to-government 
agreements. 

§  13.601-2  Rental  rates.  Except  as 
provided  in  §  13.601-3,  rental  charged 
for  personal  property  and  equipment 
constituting  industrial  facilities  shall 
conform  to  the  following  rates,  which 
rates  have  been  determined  to  be  fair 
and  reasonable : 

(a)  As  to  production  equipment  of  the 
types  listed  in  §  13.603,  rent  shall  be  at 
the  appropriate  rate  set  forth  below  re¬ 
gardless  of  the  extent  and  value  of  any 
obligations  imdertaken  by  the  user  to 
provide  maintenance  or  other  services. 

Age  of  equipment  Monthly  rental  rate 

0  to  2  years _ 1  %  %  of  acquisition  cost. 

Over  2  to  6  years _ 1  *,4  %  of  acqui^tion  cost. 

Over  6  to  10  years _ 1  %  of  acquisition  cost. 

Over  10  years _ %  %  of  acquisition  cost. 

’The  acquisition  cost  to  be  used  in  deter¬ 
mining  rental  shall  be  the  purchase  price 
of  the  equipment  charged  the  Govern¬ 
ment  plus  costs  of  transportation  to,  and 
installation  in,  the  place  where  the 
equipment  will  be  used  under  the  con¬ 
tract  or  agreement,  if  such  costs  are 
borne  by  the  Government.  Transpor¬ 
tation  and  installation  costs  may  be  esti¬ 
mated  by  the  contracting  officer  where 
the  actual  costs  are  not  known.  When 
special  tooling  or  accessories  are  rented 
with  the  equipment,  equipment  acquisi¬ 
tion  cost  shall  be  increased  to  include  the 
price  charged  the  Government  for  such 
tooling  or  accessories.  When  equipment 
is  modernized  by  substantial  rebuilding 
at  Government  expense  so  as  to  enhance 
the  original  capability  of  the  tool,  the 
acquisition  cost  of  the  equipment  shall 
be  adjusted  upward  properly  to  take  ac¬ 
count  of  the  increased  value  that  such 
rebuilding  and  modernization  represents. 
If  the  purchase  price  is  not  available  or 
cannot  be  obtained  from  the  manufac¬ 
turer  of  the  equipment,  the  Department 
concerned  shall  obtain  an  estimated  pur¬ 
chase  price  from  the  Office  of  the  As¬ 
sistant  Secretary  of  Defense  (Supply  and 
Logistics).  On  January  1  following  the 
date  of  manufacture  of  each  item  of 
equipment,  such  item  shall  be  considered 
one  year  old,  and  on  each  succeeding 
January  1  it  shall  become  one  year  older; 
and  contracts  or  agreements  shall  so  pro¬ 
vide.  For  example,  if  an  item  of  equip¬ 
ment  is  manufactured  on  July  15,  1958, 
it  will  be  considered  to  be  one  year  old  on 
January  1,  1959,  two  years  old  on  Janu¬ 
ary  1,  1960,  three  years  old  on  January 
1, 1961,  etc.  The  item  of  equipment  will 
be  considered  “over  two  years”  old  on 
and  after  January  1,  1960,  “over  six 
years”  old  on  and  after  January  1,  1964, 
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and  “over  ten  years”  old  on  and  after 
January  1, 1968. 

(b)  As  to  personal  property  and  equip¬ 
ment  constituting  industrial  facilities 
other  than  production  equipment  cov¬ 
ered  in  paragraph  (a)  of  this  section, 
and  with  respect  to  which  there  are  not 
prevailing  commercial  rates,  a  rent  at 
the  rate  of  not  less  than  1  percent  per 
month  of  the  original  acquisition  cost 
of  suph  property  or  equipment  shall  be 
charged. 

(c)  Charges  to  be  made  under  the 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section  shall  conform  to  the  fol¬ 
lowing.  For  any  period  in  which  use  of 
personal  property  and  equipment  consti¬ 
tuting  industrial  facilities  is  authorized, 
the  contractor,  regardless  of  the  charac¬ 
ter  and  extent  of  his  use  of  the  facilities, 
shall  be  charged  a  full  month’s  rental  for 
each  month  or  fraction  thereof,  com¬ 
puted  in  accordance  with  the  above 
rates,  reduced  by  the  amount  of  rental 
which  would  be  properly  allocable  to 
Government  contracts  and  subcontracts 
on  which  use  of  the  facilities  without 
charge  has  been  authorized.  The  por¬ 
tion  of  the  rental  charge  properly  allo¬ 
cable  to  such  Government  contracts  and 
subcontracts  may  be  determined  either 
prospectively  or  retroactively,  as  pro¬ 
vided  in  the  facilities  contract,  and  shall 
be  computed  by  multiplying  the  full 
rental  for<the  period  by  a  frsiction  whose 

'numefator  is  the  amount  of  use  of  the 
facilities  by  the  contractor  on  a  no 
charge  basis  and  whose  denominator  is 
the  total  amount  of  use  of  the  facilities 
both  on  a  rental  and  no  charge  basis. 
For  purposes  of  the  above  formula, 
amounts  of  use  may  be  determined  on 
the  basis  of  direct  labor  hours,  sales, 
hours  of  use,  or  any  other  method  which 
the  contracting  officer  determines  will 
result  in  an  equitable  apportionment  of 
the  rental  charge. 

Except  to  the  extent  otherwise  permitted 
by  Departmental  procedures  in  the  case 
of  property  covered  by  paragraph  (b)  of 
this  section,  the  contract  or  agreement 
imder  which  property  covered  by  this 
section  is  made  available  shall  require 
the  user  to  protect,  preserve,  maintain, 
and  repair  the  property  in  accordance 
with  sound  industrial  practice  without 

I  cost  to  the  Government  under  such  con¬ 
tract  or  agreement. 

§  13.601-3  Exceptions.  The  require¬ 
ments  of  §  13.601-2  shall  not  be  appli¬ 
cable: 

(a)  In  the  case  of  industrial  facilities 
involved  in  leases  of  wholly-owned  Gov¬ 
ernment  facilities  operated  by  private 
contractors  on  a  fee  basis; 

(b)  To  non-defense  leases  of  complete 
industrial  facilities  (including  land, 
buildings,  and  equipment)  which  have 
been  approved  by  the.  Congressional 
Committees  on  Armed  Services  in  ac¬ 
cordance  with  10  U.  S.  C.  2662  where  the 
total  acquisition  costs  of  the  included 
production  equipment  of  the  classes 
listed  in  §  13.603  is  less  than  10  percent 
of  acquisition  costs  of  the  entire  facility. 
In  each  such  instance,  however,  a  report 
giving  pertinent  details  shall  be  sub¬ 
mitted  to  the  Assistant  Secretary  of  De- 
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fense  (Supply  and  Logistics) .  It  will  in¬ 
clude  the  names  of  the  facility  and  the 
lessor,  the  total  amount  of  rental  or 
other  fees  paid  to  the  Government,  the 
planned  use  of  the  facility,  a  list  of  the 
production  equipment  (of  the  types  cov¬ 
ered  by  §  13.603)  including  the  date  of 
manufacture  and  acquisition  cost  of  each 
item,  the  period  of  non-defense  use,  and 
such  other  data  as  is  considered  signifi¬ 
cant. 

(c)  To  items  of  production  equipment 
which  are  such  that  the  size,  complexity, 
or  performance  characteristics  present 
unusual  problems  reflected  iii  the  time 
required  in  connection  with  preparing 
for  shipment,  shipping  from  storage  or 
supply  point,  installing,  and  making 
ready  for  operation:  Provided,  The  Office 
of  Defense  and  Civilian  Mobilization  has 
approved  the  over-all  program  involving 
such  equipment. 

(d)  To  personal  property  and  equip¬ 
ment  which  is  a  part  of  industrial  facili¬ 


ties  left  in  place  or  Installed  in 
contractor’s  plant  for  mobilization 
emergency,  or  future  production  pur- 
poses  of  the  Goverhnjent:  Provided,  That 
the  requirements  of  §  13.601-2  shall  appiy 
to  so  much  of  such  personal  property  ^ 
equipment,  or  of  its  capacity,  as  is  used 
or  authorized  for  use  at  any  one  time 

(e)  As  otherwise  excepted  by  the  Of.! 
flee  of  Defense  and  Civilian  Mobilization 

§  13.602  Term  of  use.  (a)  Leases  of 
industrial  facilities  shall  be  for  a  specific 
term  which  shall  not  exceed  the  period 
of  time  expected  to  be  required  to  ful¬ 
fill  the  purpose  for  which  the  facilities 
are  made  available. 


(b)  With  respect  to  equipment  leases 
the  lessee  shall  not  be  granted,  by  an 
option  or  otherwise,  the  unilateral  right 
to  extend  the  period  of  use. 


§  13.603  Production  equipment.  The 
production  equipment  to  which  the  pro¬ 
visions  of  §  13.601-2  shall  be  applicable 
are: 


Production 

equipment 

code  No.  '  Description 

3411-341999 _ Machine  tools. 

3411-34490 _ Secondary  metal  forming  and  cutting  machines.* 

34510-34519 _ Electric  arc  welding  machines. 

34522^34629^} - Electric  resistance  welding  machines. 

345330-345339 _ Gas  (flame)  cutting  machines — excluding  hand  torches. 

357211-357219 _ Metal  heat  treating  furnaces — ^Box  type.  ^ 

357221-3572249 _ Metal  heat  treating  furnaces — Bath  type. 

357231-357239 _ Metal  heat  treating  furnaces — Basket  type. 

357241-3572439 _ Metal  heat  treating  furnaces — Bell  type. 

357261-357269 _ Metal  heat  treating  furnaces — Pit  type.  < 

357271-357279 _ Metal  heat  treating  furnaces — Pot  type. 

3572841-3572849 _ Induction  heating  devices. 

54160000 _ Transformers,  power,  uninstalled,  501  kva  and  above,  50  and  60  cycle 

only.  ^ 

6561-556159 _ Powered  trucks.  Industrial. 

5563- 5563994 _ Tractors,  industrial. 

5564- 556420162 _ Trailers  for  industrial  tractors. 

563908 _  Profllometers. 

563914 _ Magnetic  particle  inspection  machines. 

5651-56519 _  Hardness  testing  machines. 

5653-56539 _ Pressure  testing  machines. 

5656-5656323 _ Balancing  machines. 

66572-565729 _ Gear  measuring  and  treating  machines. 

56573-565739 _ Hob,  worn  and  cutter  measuring  machines. 

565742 _  Surface  finish  measuring  machines. 


(R.  S.  161,  sec.  2202,  70A  Stat.  120;  5  U.  S.  C. 
22,  10  U.  S.  C.  2202) 


SUBPART  E — SUBJECTS  AFFECTING  COST 
WHICH  MAY  REQUIRE  SPECIAL  CONSIDU- 
ATION 


Part  15 — Contract  Cost  Principles 


SUBPART  B - SUPPLY  AND  RESEARCH  CON¬ 

TRACTS  WITH  COMMERCIAL  ORGANIZATIONS 


1.  The  word  “and”  has  been  added  be¬ 
tween  paragraphs  (b)  and  (c)  of  15.203. 

2.  Sections  15.204  (n)  and  15.502  (h) 
Have  been  revised  to  make  the  overtime 
policy  set  forth  in  §  12.102  of  this  chap¬ 
ter  applicable  to  cost  determinations; 
the  word  “and”  has  been  added  between 
paragraphs  (w)  and  (x)  in  §  15.204. 
Sections  15.204  (n)  and  15.502  (h),  as 
revised,  read  as  follows: 


§  15.502  Examples  of  subjects  requir¬ 
ing  special  consideration.  *  *  * 

(h)  Overtime  compensation  (see 
§  12.102  of  this  chapter) ; 


(R.  S.  161,  sec.  2202,  70A  Stat.  120;  5  U.  8.  C. 
22,  10  U.  S.  C.  2202) 


Part  30 — Appendixes  to  Armed  Servicxs 
Procurement  Regulations 


§  15.204  Examples  of  items  of  allow¬ 
able  costs.  •  •  * 

(n)  Overtime  premiums  and  shift 
premiums  to  the  extent  approved  pur¬ 
suant  to  §  12.102-4  of  this  chapter,  or 
authorized  pursuant  to  §  12.102-5  of  this 
chapter: 


Paragraph  103.14  of  §  30.2  and  para¬ 
graph  103.4  (e)  of  §  30.3  have  been  modi¬ 
fied  to  reflect  the  revised  definition  of 
special  tooling  which  limits  the  use  to 
needs  peculiar  to  the  Government.  In 
addition,  in  paragraph  103  of  §  30.2,  sub- 
paragraphs  (a)  to  (s)  have  been  renum¬ 
bered  103.1  to  103.19,  respectively. 


§  30.2  Appendix  B — Manual  for  con¬ 
trol  of  Government  property  in  posses¬ 
sion  of  contractors. 
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108.  Definitions.  •  •  • 

103.14  "Special  tooling”  means  all  Jigs, 
(Ue6,  fixtures,  molds,  patterns,  special  taps, 
-jy’ifti  gauges,  special  test  equipment,  other 
equipment  and  manufacturing  aids, 
ind  replacements  thereof,  acquired  or  manu- 
lactured  by  the  contractor  for  use  In  the 
performance  of  this  contract,  which  are  of 
a  specialized  nature  that,  without  sub- 
jtantlal  modification  or  alteration,  their  use 
le  limited  to  the  production  of  such  supplies 
or  parts  thereof,  or  the  performance  of  such 
i^ces,  as  are  peculiar  to  the  needs  of  the 
(jovermnent.  The  term  does  not  Include: 
(1)  Items  of  tooling  or  equipment  here¬ 
tofore  acquired  by  the  Contractor,  or  replace¬ 
ments  thereof,  whether  or  not  altered  or 
adapted  for  use  In  the  performance  of  this 
contract,  (2)  consumable  small  tools,  or  (3) 
general  or  special  machine  tools,  or  similar 
apltal  Items. 

S  30.3  Appendix  C — Manual  for  con¬ 
trol  of  Government  property  in  posses¬ 
sion  of  nonprofit  research  and  develop¬ 
ment  contractors. 

,  •  m  j  .m  • 

103  Definitions.  •  •  • 

103.4  Classification  of  Government  prop¬ 
erty.  *  *  * 

(e)  Special  tooling.  The  term  "special 
tooling”  means  all  jigs,  dies,  fixtures,  molds, 
patterns,  special  taps,  special  gauges,  special 
test  equipment,  other  special  equipment  and 
manufacturing  -  aids,  and  replacements 
thereof,  acquired  or  manufactured  by  the 
contractOT  for  use  in  the  performance  of 
this  contract,  which  are  of  such  a  specialized 
nature  that,  without  substantial  modifica¬ 
tion  or  alteration,  their  use  is  limited  to  the 
production  of  such  supplies  or  parts  thereof, 
at  the  performance  of  such  services,  as  are 
peculiar  to  the  needs  of  the  Government. 
The  term  does  not  include:  (1)  Items  of 
tooling  or  equipment  heretofore  acquired  by 
the  contractor,  or  replacements  thereof, 
whether  or  not  altered  or  adapted  for  use  in 
the  performance  of  this  contract,  (2)  con¬ 
sumable  small  tools,  or  (3)  general  or  special 
machine  tools,  or  similar  capital  Items. 

J.  J.  Phelan,  Jr., 
Acting  Director  for  Procurement 
Policy,  Office  of  Assistant  Sec- 
^  retary  of  Defense  (Supply  and 
Logistics) . 

(P.  R.  Doc.  58-9904;  Piled,  Nov.  28,  1958; 

8:49  a.  m.] 


[Arndt.  35] 

Miscellaneous  Amendments 

The  following  miscellaneous  amend¬ 
ments  are  made  to  this  subchapter: 

Part  1-General  Provisions 

SUBPART  C - GENERAL  POLICIES 

1.  In  §  1.302-4  (a)  (1),  the  title  of  the 
publication  has  been  changed.  Section 
1.302-4  (a)  (1),  as  revised,  reads  as 
follows: 

5 1.302-4  Firms  performing  contracts 
in  labor  surplus  areas. — (a)  Definitions. 
(1)  “Labor  Surplus  Areas”  are  those  (i) 
classified  as  such  by  the  Department  of 
I*bor  and  set  forth  in  a  list  entitled, 
“Areas  of  Substantial  Labor  Surplus” 
Issued  by  that  Department  in  con¬ 
junction  with  its  publication,  “Area 
Lator  Market  Trends,”  and  (ii)  areas 
which  are  not  classified  by  the  Depart¬ 
ment  of  Labor  but  which  are  individually 
certified  as  areas  of  substantial  labor 
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surplus  by  a  Local  State  Emplojnnent 
Service  Office  at  the  request  of  any  firm 
located  in  the  areas,  which  is  bidding  for 
a  procurement  involving  set-asides. 

*  *  *  •  • 

2.  In  §  1.307  (c),  the  word  “or”  has 
been  added.  Section  1.307  (c),  as  re¬ 
vised,  reads  as  follows: 

§  1.307  Responsible  prospective  con¬ 
tractor.  *  *  * 

(c)  Has  the  necessary  experience,  or¬ 
ganization,  and  technical  qualifications, 
and  has  or  can  acquire  the  necessary 
facilities  (including  probable  subcon¬ 
tractor  arrangements)  to  perform  the 
proposed  contract  (where  a  bidder  is 
proposing  to  use  the  facilities  of  an 
affiliate  or  of  a  concern  other  than  the 
bidder,  all  existing  business  arrange¬ 
ments,  whether  firm  or  contingent,  for 
the  use  of  such  facilities  shall  be  con¬ 
sidered  in  determining  the  ability  of  such 
bidder  to  comply  with  the  required  de¬ 
livery  or  performance  schedule) ; 

•  *  •  •  • 

(R.  S.  161,  sec.  2202,  70A  Stat.  120;  5  U.  S.  C, 
22,  10  U.  S.  C.  2202) 


Part  2 — Procurement  by  Formal 
Advertising 

SUBPART  E - qualified  PRODUCTS 

In  §  2.502  (d),  the  word  “or”  has  been 
added  after  the  semicolon  at  the  end  of 
the  item.  Section  2.502  (d),  as  revised, 
now  reads  as  foUows: 

§  2.502  Justification  for  inclusion  of 
pr  o  duct  s  on  Qualified  Products 
List.  *  •  * 

(d)  The  interest  of  the  Government 
requires  assurance,  prior  to  award,  that 
the  product  is  satisfactory  for  its  in¬ 
tended  use;  or 

***** 

(R.  S.  161,  sec.  2202,  70A  Stat.  120;  5  U.  S.  C. 
22,  10  U.  S.  C.  2202) 


Part  3 — ^Procurement  By  Negotiation 

SUBPART  D - TYPES  OF  CONTRACTS 

Section  3.401  has  been' revised  to  pre¬ 
scribe  fee  limitations  on  cost-plus-fee 
subcontracts  in  situations  where  control 
can  be  exercised.  This  action  is  respon¬ 
sive  to  the  recommendation  of  the  Comp¬ 
troller  General  in  his  letter  (B-128244), 
dated  June  5,  1957.  The  Comptroller 
General  has  raised  the  question  as  to 
whether  the  fee  limitations  imposed  by 
10  U.  S.  C.  2306  (d)  apply  to  cost-plus- 
fee  subcontracts  under  prime  contracts 
on  other  than  a  firm  fixed-price  basis. 
As  a  matter  of  DoD  policy  cost-plus-fee 
subcontracts  should  not  provide  for  the 
payment  of  fees  in  excess  of  those  pro¬ 
vided  for  in  §  3.401,  unless  such  fee  has 
been  approved  by  the  Head  of  the  Pro¬ 
curing  Activity.  Section  3.401,  as  re¬ 
vised,  reads  as  follows: 

§  3.401  Types  of  contracts.  Pursuant 
to  the  authority  of  10  U.  S.  C.  2306,  con¬ 
tracts  negotiated  under  this  part  may  be 
of  any  of  the  types  or  combination  of 
types  described  herein,  which  will  pro¬ 
mote  the  best  interests  of  the  Govern¬ 
ment  subject  to  the  restrictions  described 
below.  The  cost-plus-a-percentage-of- 
cost  system  of  contracting  shall  not  be 


used.  In  furtherance  of  this  policy  all 
prime  contracts  and  letter  contracts,  on 
other  than  a  firm  fixed-price  basis,  shall 
by  an  appropriate  clause  prohibit  cost- 
plus-a-percentage-of-cost  subcontracts. 
In  addition,  all  cost-plus-fee  subcon¬ 
tracts  under  prime  contracts  which  are 
on  other  than  a  firm  fixed-price  basis 
should  limit  the  payment  of  fees  to: 

(a)  Ten  percent  (10  percent)  of  the 
estimated  cost,  exclusive  of  fee,  in  the 
case  of  any  subcontract  for  experi¬ 
mental,  developmental,  or  research 
work;  or 

(b)  Seven  percent  (7  percent)  of  the 
estimated  cost,  exclusive  of  fee,  in  the 
case  of  any  other  subcontract; 

Unless  the  pasrment  of  higher  fees  is  ap¬ 
proved  by  the  Secretary  concerned  or  his 
designees.  Accordingly,  in  approving 
such  subcontracts  every  effort  should  be 
made  to  insure  that  fees  payable  there¬ 
under  are  consistent  with  the  above 
policy. 

SUBPART  H — PRICE  NEGOTIATION  POLICIES 
AND  TECHNIQUES 

Section  3.805  (b)  has  been  revised  to 
prohibit  offerors  during  the  negotiation 
period  from  receiving  information  on 
prices  quoted  by  others.  Section  3.805 
(b),  as  revised,  reads  as  follows: 

§  3.805  Selection  of  offerors  for  ne¬ 
gotiation  and  award.  *  •  • 

(b)  Where  the  contracting  officer 
considers  that  the  initial  proposals  are 
too  high  or  where  there  is  inadequate 
pricing  knowledge  to  justify  an  award  on 
the  basis  of  the  initial  proposals,  further 
negotiations  shall  be  conducted  as 
follows : 

(1)  Where  a  responsible  offeror  sub¬ 
mits  a  responsive  proposal  which  is  sub¬ 
stantially  lower  than  those  submitted  in 
all  other  proposals,  negotiations  may  be 
conducted  only  with  that  offeror;  or 

(2)  Where  several  responsible  offerors 
submit  proposals  which  are  so  grouped 
that  a  moderate  reduction  in  price  might 
make  any  one  of  the  group  low,  further 
negotiations  should  normally  be  con¬ 
fined  to  offerors  within  such  grouping. 

Whenever  negotiations  are  conducted 
with  more  than  one  offeror  there  shall 
be  a  strict  avoidance  of  auction  tech¬ 
niques.  No  information  regarding  the 
number  or  identity  of  the  offerors  par¬ 
ticipating  in  the  negotiations  shall  be 
made  available  to  the  public  or  to  any¬ 
one  whose  official  duties  do  not  require 
such  knowledge.  No  offeror  with  whom 
negotiation  is  being  conducted  shall  be 
given  information  as  to: 

(i)  The  price  quoted  by  any  other  of¬ 
feror  (but  see  ASPR  1-706  relative  to 
small  business  set-asides  and  ASPR 
1-302.4  for  labor  surplus  area  set- 
asides)  ;  or 

(ii)  a  price  which  it  must,  meet  to 
obtain  further  consideration. 

Whenever  negotiations  are  being  con¬ 
ducted  with  several  offerors,  while  such 
negotiations  may  be  conducted  succes¬ 
sively,  all  Qfferors  participating  in  such 
negotiations  shall  be  offered  an  equitable 
opportunity  to  submit  such  revisions  in 
their  proposals  as  may  result  from  the 
negotiations.  All  offerors  shall  be  in- 
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formed  that  after  the  submission  of  final 
prices,  no  information  will  be  furnished 
to  any  offeror  until  award  has  been 
made. 

***** 

(R.  S.  161,  sec.  2202,  70A  Stat.  120;  5  U.  S.  C. 
22,  10  U.  S.  C.  2202) 

Part  5 — Interdepartiaental 
Procurement 

SU.JPART  B — procurement  FROM  GENERAL 
SERVICES  ADMINISTRATION  STORES  DEPOTS 

Section  5.200  has  been  revised  as 
follows: 

§  5.200  Applicability.  This  subpart 
applies  only  to  procurements  of  supplies 
to  be  delivered  in  the  United  States,  its 
Territories,  its  possessions,  or  Puerto 
Rico,  as  indicated  in  the  General  Services 
Administration  Stores  Stock  Catalog 
current  at  the  time  of  the  procurement. 

(R.  S.  161,  sec.  2202,  70A  Stat.  120;  5  U.  S.  C. 
22,  10  U.  S.  C.  2202) 

Part  7 — Contract  Clauses 

SUBPART  A — CLAUSES  FOR  FIXED-PRICE 
SUPPLY  CONTRACTS 

1.  In  §  7.105-7,  the  word  “materiel” 
has  been  changed  to  “material”  in  the 
title  of  the  report. 

2.  Section  7.108  has  been  added  to  set 
forth  the  recently  approved  Incentive 
Price  Revision  clause  to  be  used  with 
the  fixed-price  incentive  contract  de¬ 
scribed  in  §  3.403-4  (a)  (2) .  Section 
7.108  reads  as  follows: 

§  7.108  Incentive  price  revision  clause. 
When  in  accordance  with  the  provi¬ 
sions  of  Part  3,  Subpart  D  of  this  title, 
the  fixed-price  incentive  contract  de¬ 
scribed  in  §  3.403-4  (a)  (2)  is  to  be  used, 
th^  following  clause  shall  be  made  a  part 
of  the  contract.  As  to  each  item,  which 
is  to  be  subject  to  incentive  price  re¬ 
vision,  the  contract  schedule  shall  set 
forth  the  target  cost,  target  profit,  and 
target  price.  Subparagraph  (d)  (2)  of 
the  following  clause  may  be  modified  to 
provide,  within  the  price  ceiling,  for  a 
ceiling,  a  fioor,  or  both  on  the  final 
profit. 

Incentive  Price  Revision 

(а)  Definitions.  As  used  in  this  clause, 
the  following  terms  shall  have  the  meanings 
set  forth  below: 

(1)  The  term  “target  price’*  means  the 
unit  price  of  any  supplies  or  services  under 
this  contract,  which  is  subject  to  adjustment 
in  accordance  with  this  clause,  and  is  com¬ 
posed  of  “target  cost”  and  “target  profit”. 

(2)  The  term  “target  cost”  means  that 
part  of  the  target  price  which,  at  the  time 
of  its  negotiation,  was  agreed  to  as  the  esti¬ 
mate  of  the  unit  cost  of  the  supplies  or 
services  being  procured. 

(3)  The  term  “target  profit"  means  that 
part  of  the  target  price  which,  at  the  time 
of  its  negotiation,  was  agreed  to  as  the  unit 
profit  for  furnishing  the  supplies  or  services 
at  a  cost^equal  to  the  target  cost. 

(4)  The  term  “total  target  price"  means 
the  sum  of  the  target  prices. 

(5)  The  term  .“total  target  cost"  means 
the  sum  of  the  target  costs. 

(б)  The  term  “total  target  profit”  means 
the  sum  of  the  target  profits. 

(7)  The  term  “total  adjusted  cost”  means- 
the  final  negotiated  cost  of  all  supplies  or 
services  which  are  subject  to  price  revision 
under  this  clause. 


(8)  The  term  "total  adjusted  price”  means 
the  final  contract  price,  as  computed  in  ac¬ 
cordance  with  this  clause,  for  all  supplies  or 
services  which  are  subject  to  price  revision 
under  this  clause. 

(b)  General.  The  supplies  or  services 

identified  in  the  Schedule  as  Items - 

are  subject  to  price  revision  in  accordance 
with  the  provisions  of  this  clause:  Provided, 
That  in  no  event  shall  the  total  adjusted 

price  of  such  Items  exceed _ percent 

( _  percent)  of  the  total  target  cost. 

Any  supplies  or  services  which  are  to  be 
ordered  separately  under,  or  otherwise  added 
to,  this  contract,  and  which  are  to  be  subject 
to  price  revision  in  accordance  with  the  , 
provisions  of  this  clause,  shall  be  identified 
as  such  in  a  modification  to  this  contract. 

(c)  Submission  of  data.  Within  _ 

( _ )  days  after  the  end  of  the  month  in 

which  the  Contractor  has  delivered  the  last 
unit  of  supplies  and  completed  the  services 
called  for  by  those  Items  listed  in  paragraph 
(b)  above,  the  Contractor  shall  submit  in 
such  form  as  the  Contracting  Officer  may 


require,  (1)  a  detailed  statement  of  an  OQd. 
incurred  up  to  the  end  of  that  montSta 
performing  all  work  under  such  Items,  sm 
(ii)  an  estimate  of  costs  of  such  fur^ 
performance,  if  any,  as  may  be  necessar^ 
complete  performance  of  all  work  withrmoeS' 
to  such  Items.  . 

(d)  Price  revision.  Upon  submission 
the  data  required  by  paragraph  (c)  abo^ 
the  Contractor  and  the  Contracting 
shall  promptly  establish  the  total  adjust 
price  in  accordance  with  the  following-  **** 

(1)  On  the  basis  of  the  information  n. 
quired  by  paragraph  (c)  above,  together  wi«, 
any  other  pertinent  information,  there'shsQ 
be  established  by  negotiatipn  the  total  ad. 
Justed  cost  reasonably  incurred  or  to  be  Jn! 
curred  for  and  properly  allocable  to  the 
supplies  delivered  (or  services  performed) 
and  accepted  by  the  Government,  which  sir 
subject  to  price  revision  under  this  clause. 

(2)  The  total  adjusted  price  shall  be  estab* 
lished  by  adding  to  the  total  adjusted  coat 
an  allowance  for  profit  determined  as  foUovi^ 


When  the  total  adjusted  cost  is —  The  allowance  for  profit  is — 

Equal  to  the  total  target  cost _ Total  target  profit. 

Greater  than  the  total  target  cost—  Total  target  profit  less  „  percent  (  — %)  of  the  amount 

'by  which  the  total  adjusted  cost  exceeds  the  total 
target  cost. 

Less  than  the  total  target  cost _ Total  target  profit  plus  —  percent  (-_%)  of  the  amount 

by  which  the  total  adjusted  cost  is  less  than 
total  target  cost. 


(e)  Records.  (1)  The  Contractor  shall 
maintain  books,  records,  documents,  and 
other  evidence,  sufficient  to  reflect  properly 
all  direct  and  indirect  costs  of  whatever 
nature  claimed  to  have  been  incurred  and 
anticipated  to  be  Incurred  for  the  perform¬ 
ance  of  this  contract.  The  Contractor  shall 
segregate  the  costs  of  any  supplies  or  serv¬ 
ices  for  which  the  price  is  fixed  and  not 
subject  to  revision  under  this  clause.  Each 
subcontract  placed  by  the  Contractor  here¬ 
under  on  other  than  a  firm  fixed -price  basis 
in  connection  with  the  furnishing  of  the 
supplies  or  services  identified  in  paragraph 
(b)  above  as  being  subject  to  price  revision 
(i)  shall  provide  that  the  subcontractor  slaall 
maintain  books,  records,  documents,  and 
other  evidence,  sufficient  to  reflect  properly 
all  direct  and  indirect  costs  of  whatever 
nature  claimed  to  have  been  incurred  and 
anticipated  to  be  incurred  in  the  perform¬ 
ance  of  such  subcontract  and  (ii)  shall  re¬ 
quire  each  suclv- subcontractor  to  insert  the 
entire  substance  of  this  subparagraph,  in¬ 
cluding  this  (11),  in  all  its  subcontracts 
which  are  on  other  than  a  firm  fixed-price 
basis. 

(2)  The  Government  may  at  all  reasonable 
times  make  such  examination  or  audit  as 
the  Contracting  Officer  may  require  of  the 
Contractor’s  books,  records,  documents,  and 
other  evidence,  pertinent  to  the  performance 
of  this  contract. 

(f)  Certification.  An  authorized  responsi¬ 
ble  official  of  the  Contractor  shall  certify 
on  each  statement  of  costs  submitted  to  the 
Contracting  Officer  pursuant  to  (c)  above 
that  the  incurred  costs  are  based  upon  rec¬ 
ords  of  the  Contractor,  that  such  records 
reflect  generally  accepted  accounting  prin¬ 
ciples  and  practices  normally  followed  by 
the  Contractor,  that  such  costs  are  correct 
to  the  best  of  his  knowledge  and  belief,  and 
that  the  accompanying  estimate  of  costs  to 
complete  is  considered  reasonable. 

(g)  Subcontracts.  (1)  No  subcontract 
placed  under  this  contract  shall  provide  for 
payment  on  a  cost-plus-a-percentage-of- 
cost  basis;  and  the  Contractor  shall  not, 
without  the  prior  written  consent  of  the 
Contracting  Officer,  place  any  subcontract 
which  is  on  a  cost-plus-a-fee  basis  and  which 
would  Involve  a  total  price  in  excess  of 
$10,000,  including  the  fee.  The  Contracting 
Officer  may,  In  his  discretion,  ratify  in  writ¬ 


ing  any  such  cost-plus-a-fee  subcoatnet 
and  such  action  shall  constitute  the  conamt 
of  the  Contracting  Officer  as  required  by  thli 
subparagraph  ( 1 ) . 

(2)  Each  subcontract  placed  by  the  Ckn* 
tractor  hereunder  (1)  shall  provide  that  tb* 
Government  may  at  all  reasonable  tim»| 
make  such  examination  or  audit  as  the  C<». 
tracting  Officer  may  require  of  the  subcon* 
tractor’s  books,  records,  documents,  and 
other  evidence,  pertinent  to  the  performaoei 
of  the  subcontract,  and  (ii)  shall  requln 
each  such  subcontractor  whose  subcontnd 
is  on  other  than  a  firm  fixed-price  basis  to 
insert  the  entire  substance  of  this  subpeo* 
graph,  including  this  (ii),  in  all  its  subco^ 
tracts.  The  term  “subcontract,”  as  used  la 
this  subparagraph  (2)  only,  excludes  flra 
fixed -price  subcontracts  not  in  excess  of 
$2,500  and  subcontracts  for  utility  servicca 
at  rates  established  for  uniform  appllcatkm 
to  the  general  public. 

(h)  Contract  modifications.  The  total 
adjusted  price,  as  determined  in  accordanoa 
with  paragraph  (d)  above,  shall  be  evidenced 
by  a  modification  to  this  contract  signed 
by  the  Contractor  and  the  Contracting  Officer 
and  shall  apply  to  supplies  delivered  and  to 
services  performed  under  this  contract, 

(i)  Adjustment  of  payments.  Pending  » 
execution  of  the  contract  modification  re¬ 
ferred  to  in  paragraph  (h)  above,  the  Cot* 
tractor  shall  submit  invoices  or  vouchen  in 
accordance  with  billing  prices  as  provided 
in  this  paragraph.  The  billing  prices  shall 
be  the  target  prices  set  forth  in  this  con¬ 
tract  :  Provided,  That  if  at  any  time  it  appears 
that  the  then  current  billing  prices  do  not 
provide  for  payments  consistent  with  the 
provisions  of  subparagraph  (J)  (3)  below, 
the  parties  may  agree  to  revised  billing 
prices,  which  shall  be  reflected  in  a  modli* 
fication  to  this  contract.  Billing  prices- are 
for  the  sole  purpose  of  providing  for  interim 
payments  and  shall  not  affect  the  determi¬ 
nation  of  the  total  adjusted  price  under 
paragraph  (d)  above.  After  execution  of  the 
contract  modification  referred  to  in  para¬ 
graph  (h)  above,  the  total  amount  paid  or  to 
be  paid  on  all  Invoices  or  vouchers  shall  be 
adjusted  to  reflect  the  total  adjusted  price 
and  any  additional  payments,  refunds,  or 
credits,  resulting  therefrom  shall  be  promptly 
made. 


l^^day,  November  29,  1958 

/!>  Limitation  on  payments.  (1)  This 
JiLftph  (J)  shall  not  apply  after  final  price 
the  full  extent  permitted,  by  this 

*^^^lthln  forty-five  (45)  days  after  the 
'  L  gucii  quarter  of  the  Contractor’s  fiscal 
•“  Ijeglnnlng  for  the  quarter  in  which  a 
ffrtry  Is  made  (or  services  are  first 
ISormed)  and  accepted  by  the  Government 
^er  this  contract,  and  as  of  the  end  of 
^  quarter,  the  Contractor  shall  submit 
'  •  a  cumulative  statement  setting 

JO,.—— — 

ftftb* 

(1)  The  Wtal  contract  price  of  all  supplies 
Jlwred  (or  services  performed)  and 
i^pted  by  the  Government  for  which  final 
-ica  have  been  established; 

The  total  costs  (estimated  to  the  ex¬ 
tent  necessary)  reasonably  Incurred  for  and 
Boperly  allocable  solely  to  the  supplies  de- 
(or  services  performed)  and  accepted 
to  the  Government  for  which  final  prices 
tore  not  been  established; 

(ill)  That  portion  of  the  total  target  profit 
fhlch  Is  In  direct  proportion  to  the  supplies 
i^rered  (or  services  performed)  and 
^pted  by  the  Government  for  which  final 
sices  have  not  been  established,  Increased 
s  decreased  In  accordance  with  the  Incentive 
profit  formula  set  forth  In  (d)  (2)  above 
the  amount  of  costs  stated  under  (11) 
ibove  differs  from  the  aggregate  target  costs 
d  such  supplies  or  services;  and 
(It)  The  total  amount  of  all  Invoices  or 
wuchers  for  supplies  delivered  (or  services 
performed)  and  accepted  by  the  Government 
(tacludlng  amounts  applied  or  to  be  applied 
to  liquidate  progress  payments). 

(3)  Notwithstanding  any  provision  of  this 
•ontract  authorizing  greater  payments.  If  on 
quarterly  statement  the  amount  of  (2) 
(It)  above  exceeds  the  sum  of  (2)  (1),  (11), 
end  (111)  above,  the  Contractor  shall  Im- 
■ediately  refund  or  credit  to  the  Govern- 
ipwit  against  existing  unpaid  invoices  or 
fooebers  covered  by  such  statement  the 
imount  of  such  excess  less  (1)  the  cumula- 
ttre  total  of  any  previous  refunds  or  credits 
under  this  clause  (exclusive  of  any  tax 
cndita  under  Section  1481  of  the  Internal 
Btienue  Code  of  1954)  and  (11)  any  appll- 
etbie  tax  credits  under  Section  148T'  of  the 
Internal  Revenue  Code  of  1954.  If  any  por¬ 
tion  of  such  excess  has  been  applied  to  the 
Bquldation  of  progress  payments,  such 
imount  (less  all  tax  credits  under  the  In- 
tamal  Revenue  Code)  may  be  added  or  re¬ 
stored  to  the  unliquidated  progress  payment 
mount,  to  the  extent  consistent  with  the 
progress  payments  clause  of  this  contract, 
Initead  of  direct  refund  thereof. 

(k)  Disagreements.  If  the  Contractor 
end  the  Contracting  Officer  fall  to  agree  upon 
ttw  total  adjusted  price  within  60  days  after 
the  date  on  which  the  data  required  by  (c) 
•hove  are  to  be  submitted,  or  within  such 
further  time  as  may  be  specified  by  the  Con¬ 
tracting  Officer,  such  failure  to  agree  shall 
be  deemed  to  be  a  dispute  concerning  a  ques¬ 
tion  of  fact  within  the  meaning  of  the  clause 
of  this  contract  entitled  “Disputes,”  and  the 
Contracting  Officer  shall  promptly  Issue  a 
decision  thereunder. 

(l)  Termination.  If  this  contract  Is  ter- 
Binated  prior  to  establishment  of  the  total 
•djusted  price,  prices  of  supplies  or  services 
mbject  to  price  revision  under  this  clause 
•hail  be  established  pursuant  to  this  clause 
fw  (l)  completed  supplies  accepted  by  the 
Cowrnment  and  services  performed  and  ac- 
®^>ted  by  the  Government,  and  (11)  In  the 
»wnt  of  a  partial  termination,  supplies  and 
Wvices  which  are  not  terminated.  All  other 
•toents  of  the  termination  shall  be 
iwolved  pursuant  to  other  applicable  pro- 
^na  of  this  contract. 

*0  the  foregoing  clause.  In  the  space  deslg- 

by  an  asterisk  ( _ *),  Insert, 

to  contracts  of  the  Department  of  the  Army 
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and  the  Department  of  the  Air  Force,  the 
words  “the  Contracting  Officer,”  and  Insert, 
in  contracts  of  the  Department  of  the  Navy, 
the  office  or  offices  prescribed  by  Departmen¬ 
tal  procedures. 

In  the  event  the  contract  calls  for  spare 
parts  or  other  supplies  or  services,  which 
are  to  be  ordered  under  a  provisioning 
document  or  Government  option,  and  the 
prices  of  such  supplies  or  services  are  to  be 
made  subject  to  Incentive  price  revision  In 
accordance  with  the  above  clause,  the  fol¬ 
lowing  provision  (m)  shall  be  Included  in 
such  clause: 

(m)  Spare  parts.  Spare  parts,  other  sup¬ 
plies,  or  services,  which  are  to  be  fvirnlshed 
under  this  contract  pursuant  to  a  provision¬ 
ing  document  or  Government  option,  shall 
be  subject  to -price  revision  In  accordance 
with  the  provisions  of  this  clause,  and  any 
prices  established  for  such  spare  parts,  other 
supplies,  or  services,  pursuant  to  such  pro¬ 
visioning  dociunent  or  Government  option, 
shall  be  deemed  to  be  target  prices.  Target 
cost  and  profit  covering  such  spare  parts, 
other  supplies,  or  services  may  be  established 
either  separately.  In  the  aggregate,  or  In  any 
combination  thereof,  as  the  parties  may 
agree. 

SUBPART  B — CLAUSES  FOR  COST-REIMBURSE¬ 
MENT  TYPE  SUPPLY  CONTRACTS 

1.  The  last  paragraph  of  §  7.203-7  has 
been  revised  as  follows: 

§  7.203-7  Records.  •  •  • 

In  the  foregoing  clause,  insert,  in  con¬ 
tracts  of  the  Department  of  the  Army 
and  the  Department  of  the  Air  Force, 
the  words  “the  Contracting  OflBcer,”  and 
insert,  in  contracts  of  the  Department  of 
the  Navy,  the  words  “the  Comptroller  of 
the  Navy  (Contract  Audit  Division) in 
the  space  designated  by  an  asterisk 
( _ *). 

2.  The  paragraph  following  the  Sub¬ 
contracts  clauses  in  §  7.203-8  has  been 
revised  to  provide  for  the  subcontract 
review  and  approval  necessary  to  imple¬ 
ment  the  policy  in  §  3.401.  The  revised 
paragraph  in  §  7.203-8  reads  as  follows: 

§  7.203-8  Subcontracts. 

*  •  *  •  • 

In  paragraph  (a)  of  the  foregoing  clause, 
the  percentage  and  amount  set  forth 
therein  may  be  revised  downward  only 
in  accordance  with  Departmental  pro¬ 
cedures.  In  paragraph  (b)  of  the  fore¬ 
going  clause,  the  percentage  and  amount 
set  forth  in  (ii)  thereof  may  be  varied, 
the  dollar  amount  set  forth  in  (iii)  may 
be  increased,  and  in  (i)  and  (iv)  thereof 
dollar  amounts  not  in  excess  of  $10,000 
may  be  established  below  which  the  prior 
written  consent  of  the  contracting  oflBcer 
need  not  be  obtained,  in  accordance  with 
Departmental  procedures.  ' 

3.  The  Excusable  Delays  clause  in 
§  7.203-11  has  been  revised  to  conform 
to  the  changes  in  the  Default  clause  in 
§  7.103-11  (Revision  No.  28,  28  January 
1958)  which  in  turn  reflect  the  changes 
made  in  the  October  1957  revision  of 
Standard  Form  32.  Section  7.203-11, 
as  revised,  reads  as  follows: 

§  7.203-11  Excusable  delays. 

,  Excusable  Delays 

Except  with  respect  to  defaults  of  sub¬ 
contractors,  the  Contractor  shall  not  be  in 
default  by  reason  of  any  failure  In  perform- 


\ 
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ance  of  this  contract  In  accordance  with 
its  terms  (Including  any  failure  by  the  Con¬ 
tractor  to  make  progress  In  the  prosecution 
of  the  work  hereunder  which  endangers  such 
performance)  If  such  failure  arises  out  of 
causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  Contractor.  Such 
causes  may  Include,  but  are  not  restricted 
to:  acts  of  God  or  of  the  public  enemy;  acts 
of  the  Government  In  either  Its  sovereign 
or  contractual  capacity;  fires;  floods;  epi¬ 
demics;  quarantine  restrictions;  strikes; 
freight  embargoes;  and  unusually  severe 
weather;  put  In  every  case  the  failure  to 
I}erform  must  be  beyond  the  control  and 
without  the  fault  or  negligence  of  the  Con¬ 
tractor.  If  the  f  alllire  to  perform  Is  caused 
by  the  failure  of  a  subcontractor  to  perform 
or  make  progress,  and  If  such  failure  arises 
out  of  causes  beyond  the  control  of  both  the 
Contractor  and  subcontractor,  and  without 
the  fault  or  negligence  of  either  of  them, 
the  Contractor  shall  not  be  deemed  to  be 
in  default,  unless  (1)  the  supplies  or  serv¬ 
ices  to  be  furnished  by  the  subcontracts 
were  obtainable  from  other  sources,  (11)  the 
Contracting  Officer  shall  have  ordered  the 
Contractor  In  writing  to  procure  such  sup¬ 
plies  or  services  from  such  other  sources, 
and  (111)  the  Contractor  shall  have  failed  to 
comply  reasonably  with  such  sder.  Upon 
request  of  the  Contractor,  the  Contracting 
Officer  shall  ascertain  the  facts  and  extent 
of  such  failure  and,.  If  he  shall  determine 
that  any  failure  to  perform  was  occasioned 
by  any  one  or  mse  of  the  said  causes,  the 
delivery  schedule  shall  be  revised  accord¬ 
ingly,  subject  to  the  lights  of  the  Govern¬ 
ment  under  the  clause  hereof  entitled 
“Termination.” 

4.  Section  7.204-9  has  been  revised  as 
follows: 

§  7.204-9  Rights  in  data.  In  accord¬ 
ance  with  the  requirements  of  'Subpart 
B  of  Part  10  of  this  chapter,  insert  the 
contract  clause  set  forth  in  §§  9.203  or 
9.204  of  this  chapter,  as  appropriate. 

(R.  8.  161,  sec.  2202,  70A  SUt.  120;  5 
U.  S.  C.  22;  10  U.  8.  C.  2202) 


Part  9 — ^Patents,  Data,  and  Copyrights 

SUBPART  A — ^PATENTS 

1.  Section  9.103-4  has  been  revised  as 
follows: 

§  9.103-4  Waiver  of  indemnity  by  the 
Government.  In  the  event  that  it  is 
desired  to  exempt  one  or  more  specifled 
United  States  patents  from  the  indemni¬ 
fication  provisions  of  the  preceding 
clauses,  authority  shalf  first  be  obtained 
from  the  Secretary  concerned  or  his  au¬ 
thorized  representative,  and  the  follow¬ 
ing  clause  shall  be  included  in  the 
contract,  in  addition  to  the  patent  in¬ 
demnity  clause: 

Waiveb  of  Indemnttt 

Any  provision  of  this  contract  to' the  con¬ 
trary  notwithstanding,  the  Government 
hereby  authorizes  and  consents  to  the  use 
and  manufacture,  solely  In  the  performance 
of  this  contract,  of  any  Invention  covered 
by  the  United  8t%tes  patents  identified  and 
listed  below,  and  waives  Indemnification  by 
the  Ck)ntractor  with  respect  to  such  patents : 
(Identify  the  patents  by  number  or  by  other 
means  if  more  appropriate) 

2.  The  Notice  and  Assistance  Regard¬ 
ing  Patent  Infringement  clause  in  §  9.104 
has  been  revised  to  increase  the  respon¬ 
sibility  of  the  contractor  to  assist  the 
Government  in  the  defense  of  non- 
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Part  10 — ^Bonds  akd  Insurance  bility  for  loss  or  damage  to  the  facUitiw  1 

Subpart  F  has  been  revised  to  accom-  ' 

modate  the  suggestion  in  the  General  ^^^irement  is 

Accounting  Office  letter  B-118778.  dated  < 

June  26.  1957,  that  the  requirement  im-  S  ^ad^f  ^ 

posed  on  contractors  to  carry  property  givings  or  increased  c2hi 
damage  insurance  on  Government  prop-  ^  ^  ^  costs  to  the  lessee; 

erty  leased  to  them  be  eliminated  where  “ 

the  work  is  substantially  for  the  Govern-  ^ 

.  partment  concerned  whenever  the  use  of 

®  the  facilities  in  the  performance  of  Gov. 

SUBPART  F — INSURANCE  OF  INDUSTRIAL  FA-  emment  contracts  changes  so  as  to  be' 
ciLiTiEs  UNDER  LEASES  OR  FACILITIES  come  75  percent  or  more  of  the  tot^ 
CONTRACTS  productive  capacity  thereof,  and  con 

Sec.  versely  whenever  such  use  changes  so 

10.600  Scope  of  subpart.  to  become  less  than  75  percent  of 

10.601  Responsibility  for  liabilities  to  such  capacity. 

third  persons.  (b)  Generally,  whenever  more  than  7*5 

10.602  Responsibility  for  loss  or  damage  percent  of  the  total  productive  caoacitv 

w  to  facilities.  •  qj  facilities,  will  be  used  for  a  sulw 

10.602-2  Leases.  stantial  ^riod  of  time  m  the  perform- 

ance  of  Government  contracts  and  the 
insurance  costs  are  significant,  or  when¬ 
ever  it  is  deemed  to  be  in  the  best  interest 
of  the  Government,  the  Department  con- 
§  10.600  Scope  of  subpart.  This  sub-  cerned  will,  consistent  with  the  policies 
part  sets  forth  the  policy  with  respect  to  of  §  13.411,  relieve  the  lessee  from  liabil- 
insurance  of  industrial  facilities  under  a  ity  for  loss  or  damage  to  the  facilities  and 
facilities  contract  or  under  a  lease  made  eliminate  any  requirement  for  insurance 
pursuant  to  10  U.  S.  C.  2667.  relating  thereto.  Conversely,  whenever 

§10.601  Responsibility  for  liabilities  SbpIJivf 

to  third  persons.  Where  industrial  fa-  f ®  cf 

cilities  are  provided  by  the  Government  interest  of  the  Government, 

under  a  facilities  contract  or  a  lease,  the  Department  concem_^  will  require 


litigated  claims  of  infringement  or  in  the 
fiumishing  of  evidence  and  information 
in  litigated  claims  before  the  suit  is  in¬ 
stituted.  The  clause  as  revised  varies 
from  that  in  the  Standard  Form  32,  and 
is  designed  for  use  in  contracts  where 
Standard  Form  32  is  not  prescribed, 
pending  subsequent  revision  of  that 
form.  Section  9.104,  as  revised,  reads  as 
follows: 

§  9.104  Notice  and  assistance.  The 
Government  should  be  notified  by  the 
contractor  of  all  claims  of  infringement 
in  connection  with  the  performance  of  a 
Government  contract  which  come  to  the 
contractor’s  attention.  The  contractor 
should  also  assist  the  Government,  to  the 
extent  of  evidence  aind  information  in 
the  possession  of  the  contractor,  in  con¬ 
nection  with  any  suit  against  the  Gov¬ 
ernment,  or  any  claim  against  the 

Government  made  before  suit  lias  been  authokitt:  §§  10.600  to  10.602— 2  issued 
instituted,  on  account  of  any  alleged  under  r.  s.  I6I,  as  amended,  sec.  2202,  7ga 
patent  infringement  arising  out  of  or  re-  stat.  120;  6  u.  s.  c.  22,  10  u.  s.  c.  2202. 
suiting  from  the  performance  of  the 
contract.  Accordingly,  the  clause  set 
forth  below  shall  be  included  in  all  con¬ 
tracts  in  excess  of  $5,000  for  supplies, 
construction;  or  experimental,  develop¬ 
mental,  or  research  work;  except  where 
Standard  Form  32  is  prescribed  for  use 
(in  which  case  the  clause  may  in  the 
discretion  of  the  contracting  officer  be 
used  in  lieu  of  that  included  in  Standard 
Form  32) :  Provided,  That  the  clause  set 
forth  below  shall  not  be  included  in 
contracts: 

(a)  Where  both  performance  and  de¬ 
livery  are  to  be  outside  the  United  States, 
its  Territories,  its  possessions,  or  Puerto 
Rico,  unless  the  contract  indicates  that 
the  supplies  are  ultimately  to  be  shipped 
into  the  United  States,  its  Territories,  its 
possessions,  or  Puerto  Rico;  or, 

(b)  Of  lesser  amounts,  except  that  as 
a  matter  of  administrative  convenience, 
the  clause  need  not  be  deleted  when  it 
is  a  part  of  a  standard  form  being  used 
for  contracts  of  $5,000  or  less,  since  it  is 
self -deleting  as  to  such  contracts: 

Notice  and  Assistance  Regarding  Patent 
Infringement 

The  provisions  of  this  clause  shall  be  ap¬ 
plicable  only  if  the  amount  of  this  contract 
exceeds  $5,000. 

(a)  The  Ctontractor  shall  report  to  the 
Contracting  Officer,  promptly  and  in  reason¬ 
able  written  detail,  each  notice  or  claim  of 
patent  infringement  based  on  the  perform¬ 
ance  of  this  contract  of  which  the  Contractor 
has  knowledge. 

(b)  In  the  event  of  any  suit  against  the 
Government,  or  any  claim  against  the  Gov¬ 
ernment  made  before  suit  has  been  insti¬ 
tuted,  on  account  of  any  alleged  patent  in¬ 
fringement  arising  out  of  the  p>erformance 
of  this  contract  or  out  of  the  use  of  any  sup¬ 
plies  furnished  or  work  or  services  performed 
hereunder,  the  Contractor  shall  furnish  to 
the  Government,  upon  request,  aU  evidence 
and  information  in  possession  Of  the  Con¬ 
tractor  pertaining  to  such  suit  or  claim. 

Such  evidence  and  information  shall  be  fur¬ 
nished  at  the  expense  of  the  Government 
except  in  those  cases  in  which  the  Contractor 
has  agreed  to  indemnify  the  Government 
against  the  claim  being  asserted. 

(R.  S.  161,  sec.  2202.  70A  Stat.  120;  5  U.  S.  C. 

22,  10  U.  S.  C.  2202) 


Part  12 — Labor 

SUBPART  A — BASIC  LABOR  POUCIXS 

Section  12.101  (c)  has  been  revised 
adding  a  reference  to  a  DoD  directive  as 
follows:  N 

§  12.101  Labor  relations.  •  •  • 

(c)  Where  any  labor  dispute  signif¬ 
icantly  affects,  or  so  threatenes  to  affect, 
important  procurement,  the  Departmmt 
concerned  shall  notify  the  Office  of  the 
Assistant  Secretary  of  Defense  (Man¬ 
power,  Personnel,  and  Reserve)  and  any 
other  interested  Department  of  all  in¬ 
formation  relevant  thereto,  in  accord¬ 
ance  with  Department  of  Defense  Direc¬ 
tive  Number  1135.3,  dated  8  January 
1953,  Subject:  Participation  in  Indus¬ 
trial  Relations  Matters  Affecting  Pro¬ 
curement. 

(R.  S.  161,  sec.  2202,  70A  Stat.  120;  5  U.  8.  C. 
22,  10  U.  S.  C.  2202) 

J.  J.  Phelan,  Jr., 
Acting  Director  for  Procurement 
Policy,  Office  of  Assistant  Sec¬ 
retary  of  Defense  iSj/ipply  and 
Logistics) . 

[F.  R.  Doc.  58-9902;  Filed,  Nov.  28,  198$ 
8:49  a.  m.] 
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Saturday,  November  29,  1958 


[Arndt.  36]  ( 

IItscbt  t.aneous  Amendments  to  * 

Subchapter  ' 

< 

The  following  miscellaneous  amend-  i 
jjents  are  made  to  this  subchapter: 

pyyjx  7 — Contract  Clauses 

SUBPART  A — CLAUSES  FOR  FIXED-PRICE 
SUPPLY  CONTRACTS 

Sections  7.103-10  and  7.103-11  have  ’ 
been  amended  to  reflect  the  relocation 
of  clauses*  and  the  correction  of  cross-  ' 

references  resulting  from  the  revision  to 
part  8  of  this  subchapter. 

57.103-10  Federal,  State  and  local 
luxes.  Insert  the  clause  set  forth  in 
j  11.401-1  or  §  11.401-2  of  this  chapter, 
as  the  case  may  be. 

5  7.103-11  Default.  Insert  the  clause 
set  forth  in  §  8.707  of  this  chapter. 

subpart  B — CLAUSES  FOR  COST-REIMBURSE-  * 

mewt  type  supply  contracts 

Section  7.203-11  is  amended  to  read  as 
follows: 

57.203-11  Excusable  delays.  Insert 
the  clause  set  forth  in  §  8.708. 

Paax  8 — ^Termination  of  Contracts 

This  revision  to  Part  8,  expanded  and 
rearranged,  clarifies  the  subject  of  con¬ 
tracts  terminated  for  the  convenience  of 
the  Government  to  speed  up  the  entire 
pn)cess  from  notice  to  terminate, 
through  disposition  of  residual  inventory, 
to  settlement  and  payment.  Existing 
lair' and  fast”  termination  policies  are 
idterated  and  redefined.  Comments 
from  representative  industries  were 
carefully  considered  and  in  pertinent 
part  adopted.  Wherever  uniformity 
could  be  served  and  duplication  avoided, 
procedures,  methods,  instructions,  and 
practices  common  to  the  Military  De- 
partmeiits  have  been  incorporated.  By 
lEescribing  policies  and  procedures  for 
the  use  and  application  of  the  termina¬ 
tion  for  default  clause,  this  revision  codi¬ 
fies  D^artment  of  Defense  policy  for 
termination  for  the  default  of  the  con¬ 
tractor. 

Besides  a  new  subpart  F,  devoted  to 
default,  other  new  matter  includes:  Re¬ 
duction  in  time  from  two  years  to  one 
year  for^ubmission  of  a  claim  by  a  prime 
contractor  and  reduction  from  one  year 
to  six  months  for  filing  of  subcontractor 
claims:  prompt  processing  of  applica¬ 
tions  for  partial  payment;  an  initial  con¬ 
ference  between  the  contracting  officer 
and  contractor  to  develop  a  program  for 
lettlement:  a  plant  clearance  period  of 
90  days;  application  of  Part  8  procedures 
to  disposal  of  contractor  inventory  re- 
wlting  from  changes  to  a  cost-reim¬ 
bursement  type  contract;  authorization 
for  the  use  of  the  provisions  of  Part  8 
in  disposing  of  obsolete  or  excess  prop¬ 
erty  for  which  the  contractor  makes  a 
ebarge;  increasing  the  contracting 
officer’s  responsibility  to  authorize  the 
eontractor  to  conclude  settlement  of  sub- 
eontracts  up  to  $2,500;  extending  to  all 
of  a  contractor’s  terminated  DoD  prime 
eontracts  the  authority  granted  by  any 
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contracting  offices  within  DoD  to  settle' 
subcontracts  under  $10,000;  and  the  es¬ 
tablishment  of  an  equitable  basis  for 
dealing  with  a  loss  contract  by  applica¬ 
tion  of  a  rate  of  loss  to  all  costs. 

Department  of  Defense  Contract  cost 
principles  for  comprehensive  use  in 
negotiation  and  administration,  includ¬ 
ing  terminations,  are  being  readied  for 
promulgation.  Because  of  the  forth¬ 
coming  publication  of  these  cost  prin¬ 
ciples,  this  Revision  to  Part  8  was  not 
concerned  with  the  consideration  of 
costs  in  terminations.  No  attempt  was 
made  to  revise  the  principles  and  stand¬ 
ards  contained  in  Subpart  D. 

Subpart  D  has  been  relettered  Sub¬ 
part  C;  the  title  of  the  new  Subpart  C 
has  been  changed  from  “General  Prin¬ 
ciples  Applicable  to  the  Settlement  of 
Terminated  Fixed-Price  Contracts”  to 
“Additional  Principles  Applicable  to  the 
Settlement  of  Terminated  Fixed-Price 
Contracts”.  Sections  8.400,  8.401,  and 
8.402  have  been  changed  to  §§  8.300, 
8.301,  and  8.302  respectively,  and  ref¬ 
erence  to  §  8.402  in  new  §  8.302  (b)  (5) 
has  been  changed  to  §  8.302,  and  refer¬ 
ence  to  §  8.406  in  §  8.302  (c)  (13)  has 
been  changed  to  §  8.306. 

Part  8,  as  revised,  now  reads  as  follows 
(with  the  exception  of  §§  8.300,  8.301, 
and  8.302) : 

Sec. 

8.000  Scope  and  applicability  of  part. 


Sec. 

8.208  Settlement  of  subcontract  claims. 

8.208- 1  Subcontractor’s  rights. 

8.208- 2  Prime  contractor’s  rights  and  ob¬ 

ligations. 

8.208- 3  Settlement  procedure. 

8.208- 4  Authorization  for  subcontract  set¬ 

tlements  of  $10,000  or  less  wlth- 
•  out  approval  or  ratification. 

J. 208-5  Recognition  of  Judgments  and 

arbitration  awards. 

5.208- 6  Delay  In  settlement  of  subcon¬ 

tractor  claims. 

B.208-7  Government  assistance  in  settle¬ 
ment  of  subcontracts. 

3.208- 8  Assignment  of  rights  under  sub¬ 

con  ttacts. 

B.209  Settlement  agreements. 

8.209- 1  General. 

8.209- 2  Excepted  Items. 

8.209- 3  Government  property. 

8.209- 4  No-cost  settlement. 

8.209- 5  Partial  settlements. 

8.209- 6  Joint  settlement  of  two  or  more 

claims. 

8.209- 7  Settlement  by  determination. 

8.210  Contracting  officer’s  negotiation 

memorandum. 

8.211  Review  and  approval  of  proposed 

settlements. 

8.211- 1  Settlement  review  boards. 

8.211- 2  Required  review  and  approval. 

8.211- 3  Scope  of  review. 

8.211- 4  Action  by  board. 

8.212  '  Payment. 

8.212- 1  Partial  pa3rments  upon  termina¬ 

tion. 

8.212- 2  Final  paihnent. 

8.213  Cost  principles  applicable  to  the 

settlement  of  certain  terminated 
research  and  development  con¬ 
tracts. 

Subpart  C— Additional  Principles  Applicable  to 
the  Settlement  of  Terminated  Fixed-Price  Con¬ 
tracts 

8.300  Scope  of  subpart. 

8.301  General  standards  for  use  of  cost 

principles. 

8.302  Statement  of  principles  for  con¬ 

sideration  of  costs. 

8.303  Allowance  for  profit. 

8.304  Adjustment  for  loss. 

8.305  Deductions. 

8.306  Completed  end  items. 

8.307  Settlement  proposals. 

8.307- 1  Submission  of  settlement  propos¬ 

als. 

8.307- 2  Bases  for  settlement  proposals. 

Subpart  D — Additional  Principles  Applicable  to 
the  Settlement  of  Terminated  Cost-Reimburse¬ 
ment  Type  Contracts 

8.401  General  considerations. 

8.402  Election  to  discontinue  vouchers. 

8.403  Notice  to  the  General  Accounting 

Office. 

8.404^  Procedure  where  contractor  con¬ 
tinues  to  submit  vouchers. 

8.404- 1  Submission  of  settlement  proposal. 

8.404- 2  Submission  of  cost  vouchers. 

8.405  Procedure  where  contractor  discon¬ 

tinues  use  of  vouchers. 

8.405- 1  Submission  of  settlement  proposal. 

8.405- 2  Interim  negotiations. 

8.405- 3  Information  concerning  previous 

cost  vouchers. 

8.405- 4  Notice  to  General  Accounting  Office 

of  audit  statvis  date. 

8.405- 5  Exceptions  by  the  General  Ac¬ 

counting  Office. 

8.405- 6  Pinal  settlement. 

8.406  Partial  termination. 

8.407  Termination  for  default. 

Subpart  E — Disposition  of  Termination  Inventory 

8.501  General. 

8.501-1  Methods  of  disposal. 


8.209 

8.209- 1 

8.209- 2 

8.209- 3 

8.209- 4 

8.209- 5 

8.209- 6 

8.209- 7 

8.210 


8.211-1 

8.211-2 

8.211- 3 

8.211- 4 
8.212  > 

8.212- 1 

8.212-2 

8.213 


Subpart  A — Definitions  of  Terms 

8.101  Definitions. 

8.101- 1  Amount  of  claim  or  settlement. 

8.101- 2  Common  items. 

8.101- 3  Continued  portion  of  the  contract. 

8.101- 4  Contractor-acquired  property. 

8.101- 5  Contractor  inventory. 

8.101- 6  Disbursing  officer. 

8.101- 7  Effective  date  of  termination. 

8.101- 8  Government-furnished  property. 

8.101- 9  Material. 

8.101- 10  Other  work. 

8.101- 11  Partial  termination. 

8.101- 12  Plant  clearance  period. 

8.101- 13  Plant  equipment. 

8.101- 14  Prime  contract. 

8.101- 15  Production  equipment. 

8.101- 16  Salvage. 

8.101- 17  Scrap. 

8.101- 18  Serviceable  or  usable  property. 

8.101- 19  Settlement  agreement. 

8.101- 20  Settlement  proposal. 

8.101- 21  Special  machinery  and  equipment. 

8.101- 22  Special  tooling. 

8.101- 23  Subcontract. 

8.101- 24  Termination  claim. 

8.101- 25  Termination  inventory. 

8.101- 26  Terminated  portion  of  the  con¬ 

tract. 

Subpart  B — General  Principles  Applicable  to  the 
Settlement  of  Fixed-Price  Type  Contracts 
terminated  for  Convenience  and  to  the 
Settlement  of  All  Terminated  Cost-Reimburse¬ 
ment  Type  Contracts 

8.200  Scope  of  subpart’ 

8.201  Authority  of  contracting  officers. 

8.202  Notice  of  termination. 

8.203  Methods  of  settlement. 

8.204  Duties  of  iwlme  contractor  after 

receipt  of  notice  of  termination. 

8.205  Duties  of  contracting  officer  after 

issuance  of  notice  of  tennina-, 
tion. 

8.206  Fraud  or  other  criminal  conduct. 

8.207  Audit  of  settlement  proposals  and 

of  subcontract  settlements. 


8.404fh 

8.404- 1 

8.404- 2 
8.405 

8.405- 1 

8.405- 2 

8.405- 3 
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RULES  AND  REGULATIONS 


f 


Sec. 


8.501-2 

General  restrictions  on  contraC'- 

Sec. 

•  tor’s  authority. 

8.700 

8.502 

Contractor-acquired  property- 

purchase  or  retention  at  cost,  or 

8.701 

return  to  suppliers. 

8.702 

8.502-1 

Purchase  or  retention  at  cost. 

8.502-2 

Return  of  property  to  suppliers. 

8.703 

8:502-3 

Cost-reimbursement  type  con¬ 

tracts. 

8.704 

8.503 

Inventory  schedules. 

8.503-1 

Submission  of  Inventory  schedules. 

8.503-2 

Separate  schedules. 

8.704-1 

8.503-3 

Inventory  descriptions. 

8.704-2 

8.503-4 

Inventory  schedule  certificate. 

8.705 

8.503-5 

Common  items. 

8.503-6 

Withdrawals  from  Inventory  sched¬ 

ules. 

8.706 

8.503-7 

Rejection  and  correction  of  in¬ 
adequate  schedules. 

8.707 

8.504 

Scrap  and  salvage. 

8.708 

8.504-1 

General. 

8.504-2 

Scrap  warranty. 

8.505 

Screening  of  serviceable  and  usable 
property. 

8.709 

8.505-1 

Scope  of  screening. 

8.505-2 

Screening  period. 

8.505-3 

Acquisition  by  government. 

8.800 

8.506 

Government-furnished  property. 

8.801 

8.507 

Sale  or  other  disposition  of  termi¬ 

8.801-1 

nation  inventory. 

8.801-2 

8.507-1 

General. 

8.802 

8.507-2 

Comi>etitive  sales. 

8.507-3 

Other  sales. 

8.802-1 

8.507-4 

Proceeds  of  sale. 

8.507-5 

Applicability  of  antitrust  laws. 

8.802-2 

8.508 

Donations. 

8.509 

Destruction  or  abandonment. 

8.802-3 

8.510 

Special  machinery,  tooling  and 

equipment. 

8.802-4 

8.511 

Removal  and  storage. 

8.511-1 

Special  storage  at  the  expense  and 
risk  of  the  contractor. 

8.511-2 

Storage  at  the  expense  and  risk  of 

the  Government. 

8.082-5 

8.512 

Review  of  property  disposal. 

8.512-1 

Property  disposal  review  boards. 

8.512-2 

Required  review. 

8.513 

Subcontractor  termination  inven¬ 
tory. 

8.802-6 

8.513-1 

General  policy. 

8.513-2 

Inventory  schedules. 

8.513-3 

Scrap  and  salvage. 

8.802-7 

8.513-4 

Serviceable  and  usable  property; 

8.514 

Adjustment  prior  to  final  settle¬ 
ment. 

8.514-1 

Duty  of  contractors  to  inform 

government. 

8.802-8 

8.514^2 

Right  of  government  to  review  in¬ 
ventory  schedules. 

8.515 

Accounting  for  termination  inven¬ 
tory. 

8.802-9 

Subpart  F— 'Termination  for  Default 

8.802-10 

8.600 

Scope  of  subpart. 

8.803 

8.601 

General. 

8.602 

Termination  of  fixed-price  s^ipply 

contracts  for  default. 

8.804- 

8.602-1 

The  Government’s  right  to  termi¬ 

nate  for  default. 

8.805 

8.602-2 

Effect  of  termination  for  default. 

8.806 

8.602-3 

Procedure  for  default. 

8.806-1 

8.602-4 

Procedure  in  lieu  of  termination 
for  default. 

8.602-5 

Memorandum  by  the  contracting 

officer. 

8.806-2 

8.602-6 

Repurchase  against  contractor’s 
account. 

8.602-7 

Other  damages. 

8.806-3 

8.603 

Termination  of  fixed-price  con¬ 
struction  contracts  for  default. 

8.603-1 

Termination  of  the  contractor’s 

- 

right  to  proceed. 

8.603-2 

Effect  of  termination  for  defaiilt. 

8.603-3 

Procedure  for  default. 

8.603-4 

Procedure  in  lieu  of  termination 
for  default. 

8.806-4 

8.603-5 

Memorandum  by  the  contracting 
officer. 

8.603-6 

Other  damages. 

Subpart  G— Clauses 

Scope  of  subpart. 

Termination  clause  for  flxed-pri'ie 
contracts. 

Termination  clause  for  cost-reim¬ 
bursement  type  contracts. 

Termination  clause  for  fixed-price 
construction  contracts. 

Research  and  development  con¬ 
tracts  with  educational  and 
other  nonprofit  institutions. 

Termination  clause. 

Suggested  clause  for  subcontracts. 

Short  form  termination  clause  for 
fixed -price  supply  and  service 
contracts. 

Subcontract  termination  clause. 

Default  clause  for  fixed-price  sup¬ 
ply  contracts. 

Excusable  delays  clause  for  cost- 
reimbursement  type  supply  con¬ 
tracts. 

Default  clause  for  fixed-price  con¬ 
struction  contracts. 

/ 

Subpart  H — Forms 

Scope  of  subpart. 

Notice  of  termination. 

Telegraphic  notice  of  termination. 

Letter  notice  of  termination. 

Forms  for  settlement  of  fixed -price 
contracts. 

DD  Form  540 — Settlement  Pro- 
p>osal — Inventory  Basis. 

DD  Form  541 — Settlement  Pro¬ 
posal — Total  Cost  Basis. 

DD  Form  831 — Settlement  Pro¬ 
posal — Short  Form. 

DD  Form\  542 — Inventory  Sched¬ 
ule  A — Metals  in  Mill  Product 
Form. 

DD  Form  542c — Inventory  Sched¬ 
ule  A — Continuation  Sheet. 

DD  Form  543 — Inventory  Sched¬ 
ule  B — Raw  Materials. 

DD  Form  543c — Inventory  Sched¬ 
ule  B — Continuation  Sheet. 

DD  Form  544 — Inventory  Sched¬ 
ule  C — Work  in  Process. 

DD  Form  544c — Inventory  Sched¬ 
ule  C — Continuation  Sheet. 

DD  Form  545 — Inventory  Sched¬ 
ule  D — Dies,  Jigs,  Fixtvires,  etc., 
and  Special  Tools. 

DD-Form  545c — Inventory  Sched¬ 
ule  D — Continuation  Sheet. 

DD  Form  832 — Inventory  Schedule 
E-Short  Form  for  Use  with  DD 
Form  831  Only. 

DD  Form  546 — Schedule  of  Ac¬ 
counting  Information. 

DD  Form  ^548 — Application  for 
Partial  Payment. 

DD  Form  547 — Settlement  Proposal 
for  Cost-Reimbursement  Type 
Contracts. 

DD  Form  547s — ^Notice  of  Audit 
Status  Date. 

Scrap  Warranty. 

Forms  of  Settlement  Agreement. 

Settlement  Agreement  for  Use  in 
Settling  Fixed-Price  Prime  Con¬ 
tracts  after  Complete  Termina¬ 
tion. 

Settlement  Agreement  for  Use  in 
Settling  Fixed-Price  Prime  Con¬ 
tracts  after  Partial  Termination. 

Partial  Settlement  Agreement,  for 
Use  in  Settling  Fixed-Price  Prime 
Contracts  after  Complete  or 
Partial  Termination  where 
Settlement  Pertains  Only  to 
Settlements  with  Subcontrac¬ 
tors. 

Settlement  Agreement  for  Use  in 
Settling  Cost-Reimbursement 
Type  Prime  Contracts  after  Com¬ 
plete  Termination  where  Settle¬ 
ment  Includes  Costs. 


sec. 

8.806-5 


8.806-6 

8.806-7 

8.807 


(Note:  A  facsimile  of  each  of  the' form, 
listed  above  in  §§  8.802  to  8.807  has  been  ^ 
with  the  Federal  Register  Division;  cotHesrf 
forms  may  be  obtained  through  the  am 
tracting  officer  in  any  of  the  military  fle! 
par  tments.  ^ 

Authority:  §§  8.000  to  8.807  Issu^  under 
R.  S.  161,  sec  2202,  70A  Stat.  120;  5  U  8  n  i 
22,  10  U.  S.  C.  2202.  ’  ‘  ‘ 

§  8.000  Scope  and  applicability  of 
part,  (a)  This  part  establishes  unifonn 
policies  and  procedures  relating  to  the 
complete  or  partial  termination  of  con¬ 
tracts  for  the  convenience  of  the  Govern¬ 
ment  or  for  default.  It  includes  unifonn 
contract  clauses  with  respect  to  termi¬ 
nation  and  excusable  delay,  and  ap¬ 
proved  termination  and  settlement  ^ 
forms. 

(b)  This  part  applies  to  contracts 
which  by  their  terms  provide  for  terinl-  j 
nation  for  the  convenience  of  the  Gov¬ 
ernment  or  for. the  default  of  the  con- 
tractor,  whether  or  not  the  clauses  In  • 
the  contract  with  respect  to  termination 
and  excusable  delay  are  those  set  forth 
in  Subpart  G  of  this  part.  In  the  event 
the  clauses  actually  used  in  the  contract 
are  inconsistent  with  the  provisions  of  ^ 
this  part,  the  clauses  actually  used  shall 
control  to  the  extent  of  the  inconsistency. 
Contracts  which  do  not  contain  the  ap¬ 
plicable  clauses  may,  where  it  is  in  the 
best  interest  of  the  Government,  be  i 
amended  by  agreement  prior  to  or  after 
termination  of  the  contract,  to  include 
or  substitute  such  a  clause. 

(c)  This  part  also  applies  to  the  dis¬ 
posal  of  contractor  inventory  arising  out 
of  any  modification  of  a  cost-reimburse¬ 
ment  type  contract  pursuant  to  tiie 
Changes  clause. 

(d)  When  the  Head  of  a  Procuring 
Activity  so  authorizes,  the  provisions  of 
this  part  may  be  utilized — 

(1)  In  determining  any  equitable  ad¬ 

justment  as  a  result  of  modification  of 
any  contract  other  than  a  cost-reim-  1 
bursement  type  contract  pursuant  to  the  I 
Changes  clause;  j 

(2)  In  the  disposal  of  any  property 
which  has  become  obsolete  or  excess  for  j 
any  reason  under  a  contract  whenever  j 
the  cost  of  such  property  is  made  the  ] 
basis  of  a  claim  by  the  contractor  against  ; 
the  Government;  or 

(3)  In  the  disposal  of  contractor  in¬ 
ventory  generally. 

SUBPART  A — DEFINITIONS  OF  TERMS  | 

§  8.101  Definitions.  As  used  in  this  | 
part,  the  following  terms  have  the  mean¬ 
ing  stated  below:  j 

§  8.101-1  Amount  of  claim  or  settle-  i 
ment.  When  the  action  to  be  taken  j 
under  this  part  depends  upon  the  amount 
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.  g  termination  claim  or  settlement, 
Sen  in  determining  such  amount,  (a) 
for  retention  or  other  disposal  of 
filiation  inventory  allocated  to  the 
and  for  advance  or  partial  pay¬ 
ments  shall  not  be  deducted  from  the 
gross  claim  or  settlement;  but  (b) 
founts  payable  for  completed  articles 
or  work  at  the  contract  price,  or  for  the 
settlement  or  discharge  of  termination 
claims  of  subcontractors,  shall  be 
deducted. 

§8.101-2  Common  items.  “Common 
jtmas”  means  material  which  is  common 
in  nature  to  both  the  terminated  con¬ 
tract  and  the  contractor’s  other  work. 

§  8.101-3  Continued  portion  of  the 
contract.  “Continued  portion  of  the 
contract”  means  that  portion  of  a  par¬ 
tially  terminated  contract  which  relates 
to  work  or  end  items  not  already  com¬ 
plete  and  accepted  prior  to  the  effective 
date  of  termination  and  which  the  con¬ 
tractor  must  continue  to  perform. 

§  8.101-4  Contractor-acquired  prop¬ 
erty.  “Contractor-acquired  property”  is 
property  procured  or  otherwise  provided 
by  the  contractor  for  the  performance  of 
a  contract,  whether  or  not  the  Govern- 
'ment  has  title  by  the  terms  of  the  con¬ 
tract,  or  exercises  its  contractual  right 
to  take  title. 

§ 8.101-5  Contractor  inventory. 
“Contractor  inventory”  means  (a)  any 
IH^perty  acquired  by  and  in  the  posses¬ 
sion  of  a  contractor  or  subcontractor 
(including  Government-furnished  prop¬ 
erty)  under  a  contract  pursuant  to  the 
terms  of  which  title  is  vested  in  the 
Government,  and  in  excess  of  the 
amounts  needed  to  complete  full  per¬ 
formance  under  the  entire  contract;  and 
(b)  any  property  which  the  Government 
is  obligated  to  or  has  an  option  to  take 
over  under  any  type  of  contract  as  a 
result  either  of  any  changes  in  the  speci¬ 
fications  or  plans  thereunder  or  of  the 
termination  of  such  contract  (or  sub¬ 
contract  thereunder),  prior  to  comple¬ 
tion  of  the  work,  for  the  convenience  or 
at  the  option  of  the  Government. 

§  8.101-6  Disbursing  officer.  “Dis¬ 
bursing  officer”  means  the  officer  or 
agent  of  the  office  designated  as  the  pay¬ 
ing  office  under  the  contract,  including 
as  appropriate.  Army  finance  and  ac¬ 
counting  officers.  Air  Force  accounting 
and  disbursing  officers,  and  Navy  re¬ 
gional  accounts  officers. 

§8.101-7  Effective  date  of  termina- 
lion.  “Effective  date  of  termination” 
means  the  date  upon  which  the  notice  of 
termination  first  requires  the  contractor 
to  stop  performance,  in  whole  or  in  part, 
under  the  contract.  If,  however,  the 
termination  notice  is  received  subsequent 
to  the  date  fixed  for  termination,  then 
the  effective  date  of  termination  means 
the  date  on  which  the  notice  is  received. 

§  8.101-8  Government-f  ur  nished 
property.  “Government-furnished  prop- 
oty”  is  property  in  the  possession  of  or 
acquired  directly  by  the  Government, 
und  subsequently  delivered  or  otherwise 
made  available  to  the  contractor. 

'  §  8.101-9  Material.  “Material”  means 
property  which  may  be  incorporated  in- 
No.  233 - 3 
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to  or  attached  to  an  end  item  to  be  de¬ 
livered  under  a  contract  or  which  may 
be  consumed  or  expended  in  the  per¬ 
formance  of  a  contract.  It  includes,  but 
is  not  limited  to,  raw  and  processed  ma¬ 
terial,  parts,  components,  assemblies, 
and  small  tools  and  supplies  which  may 
be  consumed  in  normal  use  in  ^e  per¬ 
formance  of  the  contract.  * 

§  8.101-10  Other  work.  “Other  work” 
means  any  current  or  scheduled  work  of 
the  contractor,  whether  Government  or 
commercial,  other  than  work  related  to 
the  terminated  contract. 

§  8.101-11  Partial  termination.  “Par¬ 
tial  termination”  means  the  termination 
of  a  part,  but  not  all,  of  the  work  which 
has  not  been  completed  and  accepted 
under  a  contract. 

§  8.101-12  Plant  clearance  period. 
“Plant  clearance  period”  means  a  period 
beginning  with  the  effective  date  of  the 
termination  for  convenience  and  ending, 
for  each  particular  property  classifica¬ 
tion  (such  as  raw  materials,  purchased 
parts,  and  work  in  process)  al  any  one 
plant  or  location,  90  days  after  receipt  by 
the  contracting  officer  of  acceptable  in¬ 
ventory  schedules  covering  all  items  of 
that  particular  property  classification  in 
the  termination  inventory  at  that  plant 
or  location,  or  ending  on  such  later  date 
as  may  be  agreed  to  by  the  contracting 
officer  and  the  contractor.  Final  phase 
of  a  plant  clearance  period  means  that 
part  of  a  plant  clearance  period  after  the 
receipt  of  acceptable  inventory  schedules 
covering  all  items  of  the  particular  prop¬ 
erty  classification  at  the  plant  or 
location. 

§  8.101-13  Plant  equipment.  “Plant 
equipment”  means  personal  property  of 
a  capital  nature  (consisting  of  machin¬ 
ery,  equipment,  furniture,  vehicles,  ma¬ 
chine  tools,  accessory  and  auxiliary 
items,  and  production  equipment,  but  ex¬ 
cluding  special  tooling)  used  or  capable 
of  use  in  the  manufacture  of  supplies 
or  in  the  performance  of  servip^s  or  for 
any  administrative  or  general  plant 
purpose. 

§  8.101-14  Prime  contract.  “Prime 
contract”  means  any  contract  as  defined 
in  §  1.201-6  of  this  chapter  entered  into 
by  any  Department  or  procuring  activity. 

§  8.101-15  Production  equipment. 
“Production  equipment”  means  those 
items  of  plant  equipment  located  within 
a  manufacturing,  processing,  assembly, 
or  service  establishment,  and  used  for 
cutting,  abrading,  grinding,  shaping, 
forming,  joining,  measuring,  testing, 
heating,  or  treating  production  materials 
or  work  in  process. 

§  8.101-16  Salvage.  “Salvage”  means 
property  which,  because  of  its  worn, 
damaged,  deteriorated,  or  incomplete 
condition,  or  specialized  nature,  has  no 
reasonable  prospect  of  sale  or  use  as 
serviceable  property  without  major  re¬ 
pairs  or  alterations  but  which  has  some 
value  in  excess  of  its  scrap  value. 

§  8.101-17  Scrap.  “Scrap”  means 
property  that  has  no  reasonable  prospect 
of  being  sold  except  for  the  recovery 
value  of  its  basic  material  content. 


§  8.101-8  Serviceable  or  usable  prop¬ 
erty.  “Serviceable  or' usable  property” 
means  property  that  has  reasonable 
prospect  of  sale  or  use  either  in  its  exist¬ 
ing  form  or  after  minor  repairs  or  altera¬ 
tions. 

§  8.101-19  Settlement  agreement. 
“Settlement  agreement”  means  a  written 
agreement,  in  the  form  of  an  amendment 
to  the  contract,  between  the  contractor 
and  the  Government  settling  all  or  a 
severable  portion  of  a  settlement  pro¬ 
posal. 

§  8.101-20  Settlement  proposal.  “Set¬ 
tlement  proposal”  means  a  termination 
claim  submitted  by  a  contractor  or  sub¬ 
contractor  in  the  form,  and  supported 
by  the  data,  required  by  this  part. 

§  8.101-21  Special  machinery  and 
equipment.  “Special  machinery  and 
equipment”  means  that  part  of  plant 
equipment  which  was  acquired  or  con¬ 
structed  solely  for  the  performance  of 
the  terminated  contract  or  the  termi¬ 
nated  contract  and  other  Government 
contracts,  and  as  to  which  the  contractor 
claims  loss  of  useful  value. 

§  8.101-22  Special  tooling.  “Special 
tooling”  means  property  of  such  a  spe¬ 
cialized  nature  that  its  use,  without  sub¬ 
stantial  modification  or  alteration,  is 
limited  to  the  production  of  the  partic¬ 
ular  supplies  or  performance  of  the 
particular  services  for  which  acquired 
or  furnished.  It  includes,  but  is  not 
limited  to,  jigs,  dies,  fixtures,  molds,  pat¬ 
terns,  special  taps,  special  gayges,  and 
special  test  equipment.  ^ 

§  8.101-23  Subcontract.  “Subcon¬ 
tract”  means  any  contract  as  defined 
in  §  1.201-6  of  this  chapter  other  than  a  * 
prime  contract,  entered  into  by  a  prime 
contractor  or  a  subcontractor,  calling 
for  supplies  or  services  required  for  the 
performance  of  any  one  or  more  prime 
contracts. 

§  8.101-24  Termination  claim. 
“Termination  claim”  means  any  claim 
by  a  contractor  or  subcontractor,  per¬ 
mitted  by  the  terms  of  a  prime  contract, 
for  compensation  for  the  termination,  in 
whole  or  in  part,  of  the  prime  contract 
or  a  subcontract  thereunder,  and  any 
other  claim  which  this  Section  author¬ 
izes  to  be  asserted  and  settled  in  con¬ 
nection  with  a  termination  settlement. 

§  8.101-25  Termination  inventory. 
“Termination  inventory”  means  any 
items  of  physical  property  purchased, 
supplied,  manufactured,  furnished,  or 
otherwise  acquired  for  performance  of 
the  ternfinat^  contract  and  properly 
allocable  to  the  terminated  portion  of 
the  contract.  The  term  does  not  include 
any  facilities,  material,  production  or 
other  equipment,  or  special  tooling, 
which  are  subject  to  a  separate  contract 
or  a  special  contract  provision  governing 
the  use  or  disposition  thereof.  Termi¬ 
nation  inventory  may  include  con- 
tractor-acquired  property  and  Govern¬ 
ment-furnished  property  as  defined  in 
§  8.101-4  and  §  8.101-8. 

§  8.101-26  Terminated  portion  of  the 
contract.  “Terminated  portion  of  the 
contract”  memis  that  portion  of  a 
terminated  contract  which  relates  to 
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satisfactory  method  of  settling  termi¬ 
nation  claims  and  shall  be  used  when¬ 
ever  feasible.  Settlement  by  determi¬ 
nation  shall  be  used  only  when  a  termi¬ 
nation  claim  cannot  be  settled  by 
agreement. 

§  8.204  Duties  of  prime  contractor 
after  receipt  of  notice  of  termination. 
The  contractor,  after  receipt  of  the  no¬ 
tice  of  termination  and  except  as  other¬ 
wise  directed  by  the  contracting  officer, 
must  comply  with  the  termination  clause 
of  the  contract  and  the  notice  of  termi¬ 
nation  w’hich  generally  require,  among 
other  things,  that  the  contractor: 

(a)  Stop  work  immediately  on  the 
terminated  portion  of  the  contract  and 
discontinue  placing  subcontracts  there¬ 
under; 

(b)  Terminate  all  subcontracts  re¬ 
lated  to  the  terminated  portion  of  the 
prime  contract; 

(c)  Immediately  advise  the  contract¬ 
ing  officer  of  any  special  circumstances 
precluding  the  stoppage  of  work ; 

(d)  If  the  termination  is  partial,  per¬ 
form  the  continued  portion  of  the  con¬ 
tract  and  submit  promptly  any  request 
for  an  equitable  adjustment  of  price  with 
respect  to  the  continued  portion  of  the 
contract,  supported  by  evidence  of  any 
increase  in  the  cost  thereof ; 

(e)  Take  such  action  as  may  be  neces¬ 
sary,  or  as  the  contracting  officer  may  di¬ 
rect,  to  protect  and  preserve  property  in 
the  possession  of  the  contractor  in  which 
the  Government  has  or  may  acquire  an 
interest; -and,  to  the  extent  directed  by 
the  contracting  officer,  deliver  such 
property  to  the  Government; 

(f)  Promptly  notify  the  contracting 
officer  in  writing' of  any  legal  proceed¬ 
ings  against  the  contractor  growing  out 
of  any  subcontract  or  other  commitment 
related  to  the  terminated  portion  of  the 
contract; 

(g)  Settle  all  outstanding  liabilities 

and  all  claims  arising  out  of  termination 
of  subcontracts,  obtaining  any  approvals 
or  ratifications  required  by  the  contract¬ 
ing  officer ;  ^ 

(h)  Promptly  submit  its  own  settle¬ 
ment  proposal,  supported  by  appropriate 
schedules;  and 

(i)  Dispose  of  any  termination  inven¬ 
tory,  as  directed  or  authorized  by  the 
contracting  officer. 

§  8.205  Duties  of  contracting  oMcer 
after  issuance  of  notice  of  termination. 

(a)  In  accordance  with  the  termination 
clause  in  the  contract  and  with  the  no¬ 
tice  of  termination,  the  contracting  offi¬ 
cer  shall,  among  other  things : 

(1)  Direct  the  action  required  of  the 
prime  contractor; 

(2)  Examine  the  settlement  proposal 
of  the  prime  contractor  and,  when  ap¬ 
propriate,  the  settlement  proposals  of 
subcontractors ; 

(3)  Promptly  negotiate  settlement 
with  the  contractor  and  enter  into  a  set¬ 
tlement  agreement;  and 

(4)  To  the  extent  that  he  is  imable 
to  negotiate  settlement  after  due  and 
diligent  effort,  promptly  settle  the  con¬ 
tractor’s  claim  by  determination. 

(b)  To  expedite  settlement,  the  con¬ 
tracting  officer  shall  seek  assistance  from 
specially  qualified  personnel  (such  as 


negotiating,  legal,  accounting,  inspecting  ’ 
engineering,  and  property  disposal  ^ 
sonnel)  to: 

(1)  Assist  the  contracting  officer  in 
dealings  with  the  contractor;  ™ 

(2)  Render  advice  on  legal  and  con 
tractual  matters ; 

(3)  Conduct  accounting  reviews  and 
render  advice  and  assistance  on  accoiS 
ing  matters;  and 

(4)  Perform  the  following  functions 
with  respect  to  the  termination 
inventoiy — 

(i)  Verify  its  existence; 

(ii)  Determine  qualitative  and  quanti¬ 
tative  allocability ; 

(iii)  make  recommendations  concern¬ 
ing  serviceability  and  unserviceability. 

(iv)  Undertake  necessary  screening 
and  redistribution ;  and 

(V)  Assist  the  contractor  in  accom¬ 
plishing  other  disposition. 

(c)  An  initial  conference  shall  be  held 
with  the  contractor  as  promptly  as  pos¬ 
sible  to  develop  a  definite  program  for 
effecting  the  settlement.  Where  ap¬ 
propriate  in  the  judgement  of  the  con¬ 
tracting  officer,  principal  subcontractors 
should  be  present.  Topics  discussed  at 
the  conference  should  include: 

(1)  General  principles  relating  to  the 
settlement  of  any  termination  claim,  in¬ 
cluding  obligations  of  the  contractor 
under  the  termination  clause  of  the 
contract : 

(2)  Extent  of  the  termination,  point 
at  which  work  is  stopped,  and  status  of 
any  plans,  drawings,  and  information 
which  would  have  been  delivered  had  the 
contract  been  completed; 

(3)  Status  of  any  continuing  work; 

(4)  Obligation  of  the  contractor  to 
terminate  subcontracts  and  general 
principles  to  be  followed  in  settlement  of 
subcontractor  claims; 

(5)  Names  of  subcontractors  involved 
and  the  respective  dates  termination  no¬ 
tices  were  issued  to  them; 

(6)  Contractor  personnel  handling, 
and  methods  for,  review  and  settlement 
of  subcontractor  claims; 

(7)  Arrangements  for  transfer  of  title 
and  deliveiy  to  the  Government  of  any 
materials  required  by  the  Government; 

(8)  General  principles  and  procedures 
to  be  followed  in  the  protection,  preser¬ 
vation,  and  disposition  of  contractor's 
and  subcontractor’s  termination  inven¬ 
tory,  including  the  preparation  of  ter¬ 
mination  inventory  schedules; 

(9)  Contractor  accounting  practices 
and  preparation  of  DD  Form  546  (Sched¬ 
ule  of  Accounting  Information)  (§  8.802- 


work  or  end  items  not  already  complet¬ 
ed  and  accepted  prior  to  the  effective 
date  of  termination  and  which  the  con¬ 
tractor  is  not  to  continue  to  perform. 

SUBPART  B — GENERAL  PRINCIPLES  APPLICABLE 

TO  THE  SEULEMENT  OF  FIXED-PRICE  TYPE 

CONTRACTS  TERMINATED  FOR  CONVENIENCE 

AND  TO  THE  SETTLEMENT  OF  ALL  TERMINATED 

COST-REIMBURSEMENT  TYPE  CONTRACTS 

§  8.200  Scope  of  subpart.  This  sub¬ 
part  deals  with: 

(a)  The  authority  of  contracting  offi¬ 
cers  to  terminate  contracts  in  whole  or 
in  part  (1)  for  the  convenience  of  the 
Government;  and  (2)  in  the  case  of 
cost-reimbursement  type  contracts  for 
default; 

(b)  Duties  of  the  contractor  and  the 
contracting  officer  after  issuance  of  the 
notice  of  terminatmn; 

(c)  General  preJeedures  for  the  settle¬ 
ment  of  terminated  contracts;  and 

(d)  Settlement  agreements. 

Subpart  C  sets  forth  additional  prin¬ 
ciples  applicable  only  to  fixed-price  type 
contracts.  Subpart  D  sets  forth  ad¬ 
ditional  principles  applicable  only  to 
cost-reimbursement  type  contracts. 
Subpart  F  sets  forth  the  principles  ap¬ 
plicable  to  the  termination  of  fixed-price 
tsrpe  contracts  for  default. 

§  8.201  Authority  of  contracting 
officers.  The  authority  of  contracting 
officers  to  terminate  contracts  for  con¬ 
venience,  and  for  default  in  the  case  of 
cost-reimbursement  type  contracts,  and 
to  enter  into  settlement  agreements 
under  this  Subchapter  is  usually  found 
in  the  termination  clause  or  other  pro¬ 
visions  of  the  contract.  Contracts  shall 
be  terminated  for  the  convenience  of  the 
Government  or  for  default  only  when 
such  action  is  in  the  best  interest  of  the 
Government,  as  determined  in  accord¬ 
ance  with  Departmental  procedures. 

§  8.202  Notice  of  termination.  Con¬ 
tracts  shall  be  terminated  for  conven¬ 
ience,  or  for  default  in  the  case  of  cost- 
reimbursement  type  contracts,  only  by 
a  written  notice  to  the  contractor  (see 
8.801),  stating: 

(a)  That  the  contract  is  being  termi¬ 
nated  for  the  convenience  of  the  Govern¬ 
ment  (or  for  default)  pursuant  to  the 
contract  provisions  authorizing  such 
termination; 

(b)  The  effective  date  of  termination ; 

(c)  The  extent  of  termination  and,  if 
a  partial  termination,  the  portion  of  the 
contract  to  be  continued;  and 

(d)  Any  special  instructions. 

A  copy  of  the  notice  of  termination 
shall  be  sent  to  any  known  assignee, 
guarantor,  or  surety  of  the  contractor. 

§  8.203  Methods  of  settlement.  Set¬ 
tlement  of  terminated  cost-reimburse¬ 
ment  type  contracts  and  of  fixed-price 
type  contracts  terminated  for  conven¬ 
ience  may  be  effected  by  (a)  negotiated 
agreement,  (b)  determination  by  the 
contracting  officer,  (3)  in  the  case  of 
cost-reimbursement  type  contracts,  cost¬ 
ing-out  under  vouchers  using  Standard 
Form  1034,  or  (d)  a  combination  of  these 
methods.  Every  effort  shall  be  made  to 
rea»'h  a  fair  and  prompt  settlement  with 
the  contractor.  The  negotiated  agree¬ 
ment  is  the  most  expeditious  and  most 


(10)  Form  in  which  settlement  pro¬ 
posals  shall  be  submitted; 

(11)  Accounting  review  of  settlement 
proposals; 

(12)  Any  requirement  for  interim 
financing  in  the  natui’e  of  partial  pay¬ 
ments;  and 

(13)  Tentative  time  schedule  for  M- 
gotiation  of  the  settlement,  including 
submission  of  settlement  proposals,  ter¬ 
mination  inventory  schedules,  and  ac¬ 
counting  information  schedules  by  the 
contractor  and  subcontractors. 

§  8.206  Fraud  or  other  criminal  con¬ 
duct.  Whenever  the  contracting  officer 
has  reason  to  suspect  fraud  or  other 
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jmlnal  conduct  in  connection  with  the 
Semerit  of  a  terminated  contract,  he 
^  discontinue  all  negotiations  with 
Jf^ntractor  and  shall  report  the  facts 

f  accordance  with  §1.111,  of  this 
5apter. 


18207  Audit  of  settlement  proposals 
of  subcontract  settlements,  (a) 
lEh  settlement  proposal  of  $1,000  or 
Jer  submitted  by  a  prime  contractor 
be  referred  by  the  contracting  offi¬ 
cio  the  cognizant  audit  agency  for 
^ropriate  examination  and  recom- 
Sidation.  The  contracting  officer 
in  his  discretion,  refer  for  audit 
^tlement  proposals  of  less  than  $1,000. 
nie  contracting  officer’s  referral  shall 
he  in  writing  and  shall  recommend  the 
^  of  the  audit,  but  the  auditor  may 
gpand  the  scope  of  the  audit  if  deemed 
id^ble.  The  audit  agency  shall  sub-  ' 
nit  a  written  report  and  recommenda- 
jjons  to  the  contracting  officer,  in  ac- 
(ordance  with  Departmental  procedures, 
(b)  Subcontract  settlements  submit¬ 
ted  by  the  prime  contractor  to  the  con¬ 
tacting  officer  for  approval  or  ratihca- 
ti(Ki  in  accordance  with  §  8.208  shall  be 
itferred  to  the  cognizant  audit  agency 
for  review  and  recommendations  if  (1) 
the  settlement  involves  $25,000  or  more; 
or  (2)  the  contracting  officer  considers 
»n  audit,* in  whole  or  in  part,  desirable. 
The  audit  agency  shall  submit  a  written 
report  and  recommendations  to  the  con- 
i  tracting  officer,  in  accordance  with  De- 
psrtmental  procedures. 


18208  Settlement  of  subcontract 
ctotms. 


|8.208rl  Subcontractor's  rights.  A 
nbcontractor  has  no  contractual  rights 
•gainst  the  Government  upon  the  ter¬ 
mination  of  a  prime  contract.  The 
rights  of  a  subcontractor  are  against  the 
prime  contractor  or  intermediate  sub- 
cmtractor  with  whom  it  has  contracted. 
Upon  termination  of  a  prime  contract, 
the  prime  contractor  and  each  subcon¬ 
tractor  are  responsible  for  the  prompt 
settlement  of  the  termination  claims  of 
immediate  subcontractors. 


5  8.208-2  Prime  contractor’s  rights 
ud  obligations.  Each  termination  clause 
provides  that,  after  receipt  of  a  notice 
of  termination  and  except  as  otherwise 
directed  by  the  contracting  officer,  the 
prime  contractor  shall  terminate  all 
subcontracts  to  the  extent  that  they  re¬ 
late  to  the  performance  of  any  work 
terminated  by  notice  of  termination. 
Prime  contractors  should  therefore,  for 
their  own  protection,  include  a  ter¬ 
mination  clause  in  their  subcontracts. 
A  suggested  subcontract  termination 
tlause  is  set  forth  in  §  8.706.  'The  failure 
<f  a  prime  contractor  to  include  an 
wpropriate  termination  clause  in  any 
wbcontract,  or  to  exercise  its  rights 
thereunder,  shall  not  (a)  affect  the  right 
of  the  Government  to  require  the  ter¬ 
mination  of  the  subcontract,  or  (b)  in- 
the  obligation  of  the  Government 
^ond  that  which  would  have  arisen  if 
the  subcontract  had  contained  an  ap- 
Pn^riate  termination  clause.  In  any 
wch  case,  the  reasonableness  of  the 
contractor’s  settlement  with  the 
*^ntractor  should  normally  be  meas- 
by  the  aggregate  amount  which 


FEDERAL  REGISTER 

would  be  due  under  subparagraphs  (i), 
(ii),  and  (iii)  of  paragraph  (e)  of  the 
suggested  subcontract  termination 
clause.  Reimbursement  in  excess  of 
that  amount  shall  be  allowed  only  in  un¬ 
usual  cases,  and  then  only  when  the 
contracting  officer  is  satisfied  that  the 
terms  of  the  subcontract  were  nego¬ 
tiated  in  good  faith  and  did  not  unrea¬ 
sonably  increase  the  rights  of  the  sub¬ 
tracter. 

§  8.208-3  Settlement  procedure,  (a) 
Settlements  with  subcontractors  shall  be 
made  in  general  conformity  with  the 
policies  and  principles  relating  to  settle¬ 
ment  of  prime  contracts  as  set  forth  in 
this  subpart  and  in  subpart  C  or  D  of 
this  part  as  applicable.  However,  the 
basis  and  form  of  the  subcontractor’s 
settlement  proposal  must  be  acceptable 
to  the  prime  contractor  or  the  next 
higher  tier  subcontractor.  Each  such 
settlement  shall  be-  supported  by  ac¬ 
counting  and  other  data  sufficient  for 
adequate  review  by  the  Government,  In 
no  event  shall  the  Government  pay  to 
the  prime  contractor  any  amount  for 
loss  of  anticipatory  profits  or  conse¬ 
quential  damages  resulting  from  the 
termination  of  any  subcontract  (but  see 
§  8.208-5). 

(b)  Elxcept  as  provided  in  §  8.208-4 

(1)  all  subcontractor  termination  inven¬ 
tory  shall  be  disposed  of  and  accounted 
for  in  accordance  with  Subpart  E  of  this 
part,  and  (2)  the  contracting  officer 
shall  require  the  prime  contractor  to 
submit  to  him  for  approval  or  ratifica¬ 
tion  all  termination  settlements  with 
subcontractors.  In  submitting  each  set¬ 
tlement,  the  prime  contractor  shall  cer¬ 
tify  that  it  has  examined  the  subcon¬ 
tractor’s  claims  included  therein,  that 
they  are  allocable  to  the  terminated 
portion  of  the  prime  contract,  and  that 
the  settlement  is  fair  and  reasonable, 
was  negotiated  in  good  faith,  and  is  not 
more  favorable  to  the  subcontractor 
than  if  the  Government  were  not  in¬ 
volved.  The  contractor  shall  also  certify 
that  it  has  received  from  all  its  imme¬ 
diate  subcontractors  certifications  sub¬ 
stantially  in  the  form  of  its  own  certifi¬ 
cation.  With  respect  to  settlements 
with  more  remote  subcontractors,  the 
contractor  shall  certify  that  it  has  no 
information  leading  it  to  doubt  their 
reasonableness  or  their  allocability  to 
the  terminated  portion  of  the  prime 
contract. 

(c)  The  contracting  officer  shall 
promptly  examine  such  subcontract  set¬ 
tlement  required  to  be  submitted  to  him 
(including  the  basis  and  form  of  the 
proposal  upon  which  the  settlement  was 
based)  to  satisfy  himself  that  the  sub¬ 
contract  termination  was  made  neces¬ 
sary  by  the  termination  of  the  prime 
contract,  and  that  the  settlement  was 
arrived  at  in  good  faith,  is*  reasonable  in 
amount,  and  is  allocable  to  the  termi- 

,  nated  portion  of  the  contract  (or  if 
allocable  only  in  part,  that  the  proposed 
allocation  is  reasonable).  In  consider¬ 
ing  the  reasonableness  of  any  subcon¬ 
tract  settlement,  the  contracting  officer 
shall  be  guided  generally  by  the  provi¬ 
sions  of  this  part  relating  to  the  settle¬ 
ment  of  prime  contracts,  and  shall  com¬ 
ply  with  any  applicable  requirements  of 
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§§  8.207  and  8.211  relating  to  audit  and 
review.  Upon  completion  of  the  exam¬ 
ination,  the  contracting  officer  shall 
notify  the  contractor  in  writing  of  (1) 
his  approval  or  ratification,  or  (2)  his 
reasons  for  disapproval. 

§  8.208-4  Authorization  for  subcon¬ 
tract  settlements  of  $10,000  or  less  with¬ 
out  approval  or  ratification,  (a)  (1) 
The  contracting  officer  may,  upon  the 
written  request  of  the  prime  contractor, 
authorize  it  in  writing  to  conclude  set¬ 
tlements  of  $10,000  or  less  (see  §  8.101-1) 
of  its  terminated  subcontracts,  without 
approval  or  ratification  by  the  contract¬ 
ing  officer,  if: 

(i)  The  contracting  officer  is  satisfied 
with  the  adequacy  of  the  procedures  used 
by  the  contractor  in  settling  termination 
claims  (including  proposals  for  reten¬ 
tion,  sale,  or  other  disposal  of  termina¬ 
tion  inventory)  of  its  immediate  and 
lower  tier  subcontractors. 

(ii)  Any  termination  inventory  in¬ 
cluded  in  determining  the  amount  of  the 
settlement  will  be  disposed  of  in  accord¬ 
ance  with  §  8.513,  except  that  the  dis¬ 
position  of  such  inventory  shall  not  (o) 
be  subject  to  review  by  the  contacting 
officer  under  §§  8.513-1  or  8.513-3,  or  (b) 
be  subject  to  §  8.513-4;  and 

(iii)  'The  settlement  will  be  accom¬ 
panied  by  a  certificate  substantially 
similar  to  the  certificate  set  forth  in  the 
settlement  proposal  forms  in  §  8.802; 

Provided,  That  the  contracting  officer 
shall  not  grant  to  the  contractor  any  au¬ 
thority  heteimder  for  settlements  be¬ 
tween  $2,500  and  $10,000  without  the 
written  approval  as  to  that  contractor 
of  the  Head  of  the  Procuring  Activity 
concerned,  or  of  a  deputy  or  principal 
assistant  responsible  for  contract  mat¬ 
ters.  Except  as  provided  in  subpara¬ 
graph  (3)  of  this  paragraph  authority 
granted  to  a  prime  contractor  pursuant 
to  this  subparagraph  (a)  (1)  by  any 
contracting  officer  within  the  Depart¬ 
ment  of  Defense  shall  be  applicable  to  all 
terminated  prime  contracts  of  all  pro¬ 
curing  activities  within  the  Department 
of  Defense. 

(2)  Except  as  provided  in  subpara¬ 
graph  (3)  of  this  paragraph,  the  con¬ 
tracting  officer  without  further  approval 
or  ratification  shall  accept,  as  part  of 
the  prime  contractor’s  termination 
claim,  any  settlement  of  terminated 
lower  tier  subcontracts  concluded  by 
any  of  its  immediate  or  lower  tier  sub- . 
contractors  who,  pursuant  to  subpara¬ 
graph  (1)  of  this  paragraph,  have  been 
granted,  by  any  contracting  officer  within 
the  Department  of  Defense,  authority  as 
prime  contractors  to  settle  subcontracts: 
Provided,  that  the  settlement  of  such 
lower  tier  subcontracts  is  within  the  limit 
of  such  authority. 

(3)  The  provisions  cf  subparagraphs 
(1)  and  (2)  of  this  paragraph  shall  not 
apply  to  any  contracts  under  the  admin¬ 
istration  of  any  contracting  officer  within 
the  Departipent  of  Defense  if  such  con¬ 
tracting  officer  so  notifies  the  prime  con¬ 
tractor  concerned.  Such'notice  (i)  shall 
be  in  writing,  (ii)  shall  be  issued  only 
after  written  approval  thereof  by  the 
Head  of  the  Procuring  Activity  con¬ 
cerned  or  of  a  deputy  or  principal  assist- 
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ant  responsible  for  contract  matters,  and 
(iii)  if  subparagraph  (2)  of  this  para¬ 
graph  is  involved  shall  specify  any  sub¬ 
contractor  affected. 

(b)  §  8.513  shall  apply  to  any  disposal 
of  completed  end  items  allocable  to  the 
terminated  subcontract,  except  that 
completed  end  items  allocable  to  the 
terminated  subcontract  may  be  disposed 
of  without  review  by  the  contracting  of¬ 
ficer  under  §  8.513-1  or  §  8.513-3,  and 
without  screening  under  §  8.513-4,  if  the 
total  amoimt  thereof  (at  the  subcon¬ 
tract  price)  when  added  to  the  amount 
of  the  settlement  does  not  exceed  $10,000. 

(c)  A  contracting  ofllcer  granting  the 
above  authorization  to  a  contractor  shall 
be  responsible  for  periodically  making 
a  selective  review  of  settlements  to  de¬ 
termine  whether  the  contractor  is  mak¬ 
ing  adequate  reviews  and  fair  settle¬ 
ments,  and  whether  such  authorization 
shall  remain  in  effect.  Whenever  the 
contracting  officer  determines  that  the 
contractor’s  procedures  are  not  ade¬ 
quate  or  that  improper  settlements  are 
being  made,  he  shall  revoke  the  authori¬ 
zation  by  written  notice  to  the  con¬ 
tractor.  The  revocation  shall  take  effect 
only  from  the  date  of  receipt. 

(d)  Any  number  of  separate  settle¬ 
ments  of  $10,000  or  less  may  be  made 
with  a  single  subcontractor.  However, 
claims  which  would  normally  be  in¬ 
cluded  in  a  single  settlement  proposal, 
such  as  those  based  on  a  series  of  sep¬ 
arate  orders  for  the  same  item  under 
one  contract,  shall  be  consolidated 
wherever  possible,  and  shall  not  be  di¬ 
vided  in  order  to  bring  them  within  the 
authorization. 

§  8.208-5  Recognition  of  judgments 
and  arbitration  awards,  (a)  In  the 
event  a  subcontractor  obtains  a  final 
judgment  against  a  prime  contractor, 
the  contracting  officer  shall,  for  the 
purposes  of  settling  the  prime  contract, 
treat  the  amoimt  of  the  judgment  as  a 
cost  of  settling  with  the  subcontractor, 
to  the  extent  such  judgment  is  properly 
allocable  to  the  terminated  portion  of 
the  prime  contract  if: 

(1)  The  prime  contractor  has  made 
reasonable  efforts  to  include  in  its  sub¬ 
contract  the  termination  clause  in 
§  8.706  or  a  similar  clause  excluding  pay¬ 
ment  of  anticipatory  profits  or  conse¬ 
quential  damages; 

(2)  The  provisions  of  the  subcontract 
relating  to  the  rights  of  the  parties  upon 

•  its  termination,  in  whole  or  in  part,  are 
fair  and  reasonable  and  do  not  unrea¬ 
sonably  increase  the  common  law  rights 
of  the  subcontractor; 

(3)  The  contractor  has  made  reason¬ 
able  efforts  to  settle  the  claim  of  the 

'  subcontractor; 

(4)  The  contractor  has  given  prompt 
notice  to  the  contracting  officer  of  the 
initiation  of  the  proceedings  in  which 
the  judgment  was  rendered  and  has  not 
refused  to  give  the  CJovemment  con¬ 
trol  of  the  defense  of  the  proceedings; 
and 

(5)  The  contractor  has  diligently  de¬ 
fended  the  suit  or,  if  the  CJovemment 
has  assumed  control  of  the  defense  of 
the  proceedings,  has  rendered  such  rea¬ 
sonable  assistance  as  has  been  requested 
by  the  Government. 


If  the  foregoing  conditions  are  not  all  ] 
met,  the  contracting  officer  may  allow 
the  contractor  such  part  of  the  judg¬ 
ment  as  he  considers  a  fair  amount  for 
settling  the  termination  claim  under  the 
subcontract,  giving  due  regard  to  the 
policies  set  forth  in  this  part  for  settle¬ 
ment  of  such  claims. 

(b)  Where  a  contractor  and  his  sub¬ 
contractor  submit  a  subcontractor  ter¬ 
mination  claim  to  arbitration  under  any 
applicable  law  or  contract  provision, 
the  contracting  officer  shall  recognize 
the  amount  of  the  arbitration  award  as 
the  cost  of  settling  the  claim  of  the 
subcontractor  to  the  same  extent  and 
under  the  same  conditions  as  specified 
in  paragraph  (a)  of  this  section. 

§  8.208-6  Delay  in  .  settlement  of 
subcontractor  claims.  Where  a  prime 
contractor  is  unable  to  settle  with  a  sub¬ 
contractor  and  such  inability  is  delaying 
the  settlement  of  the  prime  contract, 
the  contracting  officer  may  settle  with 
the  prime  contractor,  excepting  from 
the  settlement  the  whole  or  any  part 
of  the  claim  of  such  subcontractor  and 
reserving  the  rights  of  the  Government 
and  of  the  prime  contractor  with  re¬ 
spect  thereto. 

§  8.208-7  Government  assistance  in 
settlement  of  subcontracts.  In  unusual 
cases  the  contracting  officer  may  deter¬ 
mine  that  it  is  in  the  best  interests  of 
the  Government  to  offer  assistance  to 
the  prime  contractor  in  the  settlement 
of  a  particular  subcontract.  Such  a  sit¬ 
uation  may  exist  when  the  prime  con¬ 
tractor  has  made  all  reasonable  efforts 
to  negotiate  the  settlement  without  suc¬ 
cess  and  the  contracting  officer  believes 
that  with  the  assistance  of  the  Gov¬ 
ernment  a  settlement  can  be  reached. 
Such  assistance  shall  be  furnished  only 
with  the  consent  of  the  prime  contrac¬ 
tor.  In  such  cases,  an  agreement  may 
be  entered  into  by  the  Government,  the 
prime  contractor,  and  a  subcontractor, 
covering  the  settlement  of  one  or  more 
subcontracts.  In  any  such  case,  pay¬ 
ment  to  the  subcontractor  shall  be  ef¬ 
fected  through  the  prime  contractor  as 
part  of  the  overall  settlement  with  the 
latter. 

§  8.208-8  Assignment  of  rights  under 
subcontracts,  (a)  The  termination 
clauses  set  forth  in  Subpart  G  of  this 
part  obligate  the  prime  contractor  to 
assign  to  the  Government,  in  the  manner, 
at  the  times,  and  to  the  extent  directed 
by  the  contracting  officer,  all  its  right, 
title,  and  interest  under  any  subcontracts 
terminated  by  reason  of  termination  of 
the  prime  contract.  The  contracting 
officer  shall  not  require  such  assignment 
unless  he  determines  that  it  is  in  the  best 
interest  of  the  Government. 

(b)  In  giving  the  Government  the 
right  to  require  the  assignment  of  the 
prime  contractor’s  interest  in  terminated 
subcontracts,  the  termination  clauses  set 
forth  in  Subpart  G  of  this  part  also  pro¬ 
vide  that  the  Government  shall  have  the 
right,  in  its  discretion,  to  settle  and  pay 
any  or  all  claims  arising  out  of  the  ter¬ 
mination  of  such  subcontracts.  This 
right  does  not  obligate  the  Government 
to  settle  and  pay  termination  claims  of 
subcontractors.  As  a  general  rule,  the 


prime  contractor  Is  obligated  to  setti. 
and  pay  such  claims.  Where,  hovSJl  W 
the  contracting  officer  determines 
is  in  the  best  interest  of  the  Goveimli 
to  settle  and  pay  directly  a  subcoSu! 
tor’s  termination  claim,' he  shall ^  ^ 
obtain  approval  in  accordance  withS 
partmental  procedures.  An  exampieli  il 
a  situation  in  which  the  best  interest  S  6i 
the  Government  would  be  served  by  S  i 
f ecting  '  a  direct  settlement  would  bi  ti 
where  a  subcontractor  is  the  sole  souiw  « 
for  a  product  and  it  appears  that  a  diS  C 
by  the  prime  contractor  in  settlement «  i 
payment  of  the  subcontractor’s  data  t 
will  jeopardize  the  financial  position  of  e 
the  subcontractor.  Direct  settlemeita  « 
with  subcontractors  are  not  encouraged.  I 

§  8.209  Settlement  agreements'.  ’ 

§  8.209-1  General.  When  a  settte.  J 
ment  has  been  negotiated  with  respect  i 
to  the  terminated  portion  of  a  contoaet,  i 
and  all  required  reviews  have  been  ob> 
tained,  the  contractor  and  the  contract* 
ing  officer  shall  enter  into  a  settlemo^ 
agreement,  substantially  in  the  form 
set  forth  in  the  appropriate  subpara¬ 
graph  of  §  8.806.  The  settlement  shaQ 
cover  (a)  any  setoffs  and  counterclaim 
which  the  Government  may  haw 
against  the  contractor  and  which  ma; 
be  applied  against  the  terminated  con¬ 
tract.  and  (b)  all  claims  of  subcon¬ 
tractors,  except  claims  which  are  spedfl. 
cally  excepted  from  the  agreement 
and  reserved  for  seiiarate  settlement. 

§  8.209-2  Excepted  items.  When 
any  rights  or  claims  of  the  Govemm^ 
or  of  the  contractor  are  to  be  excepted 
from  the  settlement,  the  settlement 
agreement  shall  specify  the  nature  and 
extent  of  the  excepted  items.  However, 
care  shall  be  taken  so  that  the  wor^ 
of  the  exception  does  not  create  an; 
new  rights  in  the  parties  beyond  thOR 
in  existence  prior  to  the  execution  of 
the  settlement  agreements  The  sepa¬ 
rate  settlement  of  excepted  items  sM 
be  in  accordance  with  the  provisiou 
of  this  Section  and  shall  be  set  forth  in 
settlement  agreements. 

§  8.209-3  Government  property.  Be¬ 
fore  any  settlement  agreement  is  ejo-  ■ 
cuted,  the  contracting  officer  shall  de- , 
termine  the  status  of  the  Govemmatf 
property  account  for  the  terminated 
contract.  If  the  audit  of  such  property 
required  by  Part  31.2,  paragraph  404, 
discloses  property  for  which  the  con¬ 
tractor  cannot  account,  the  settlenadrt 
agreement  shall  reserve  the  rights  of 
the  Government  with  respect  to  such 
property,  or  make  an  appropriate  d^ 
duction  from  the  amount  otherwise  due 
the  contractor. 

§  8.209-4  ‘No-cost  settlement,  (s)* 
If  no  costs  have  been  incurred  by  the 
I  contractor  with  respect  to  the  termi* 

[  nated  portion  of  the  contract  or  if  the 
contractor  is  willing  to  waive  the  costs 
'  incurred  by  it  and  if  no  amounts  are 
[  due  to  the  Government  under  the  ctffl- 
^  tract,  a  no-cost  settlement  agreemeot 
shall  be  executed  substantially  in  the 
5  form  set  forth  in  §  8.806-6  or  §  8.80d-l 
;  as  applicable. 

f  (b)  Under  a  terminated  cost-relm- 
5  bursement  type  contract,'  if  the  contrac* 
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riects  to  obtain  reimbursement  of 
the  submission  of  Standard 
1034  vouchers  (costing-oiit) ,  the 
Sment  agreement  shall  cover  only 
Jefee.ifany. 

18209-5  Partial  settlements.  Every 
•ffort  should  be  made  by  the  contract- 
officer  to  settle  in  one  agreement  all 
Sits  and  liabilities  of  the  parties  under 
to  contract  except  those  arising  from 
S  continued  portion  of  the  contract. 
Orally,  contracting  officers  shall  not 
to  make  partial  settlements 
particular  items  of  the  prime 
(ontractor’s  settlement  proposal.  How- 
when  a  contracting  officer  cannot 
iromptiy  effect  a  complete  settlement 
the  terminated  contract,  a  partial 
uttiement  may  be  entered  into:  Pro- 
(a),  The  issues  on  which  agree- 
nent  has  been  reached  are  clearly 
leverable  from  other  issues,  and  (b)  the 
jurtial  settlement  will  not  prejudice  the 
hterests  of  the  Government  or  the  con¬ 
tractor  in  disposing  of  the  unsettled 
part  of  the  claim. 

§8.209-6  Joint  settlement  of  two  or 
gore  claims.  With  the  consent  of  the 
contractor,  the  contracting  officer  or 
(fleers  concerned  may  negotiate  jointly 
tro  or  more  termination  claims  of  the 
•me  contractor  imder  different  con¬ 
tracts,  even  though  such  contracts  are 
fitb  different  Military  Departments. 
In  such  cases,  accounting  work  shall  be 
consolidated  to  the  greatest  extent 
practical.  The  settlement  resulting 
ftom  such  joint  negotiation  may  be  evi¬ 
denced  by  one  settlement  agreement 
ewering  all  contracts  involved  or  by  a 
gparate  agreement  for  each  contract  in- 
folved.  Where  the  settlement  agree¬ 
ment  covers  more  than  one  contract,  it 
rittll  (a)  clearly  identify  the  contracts 
involved;  (b)  apportion  the  total 
imount  of  the  settlement  among  the 
«veral  contracts  on  some  reasonable 
basis;  (c)  have  attached  or  incorporated 
therein  a  schedule  showing  the  appor¬ 
tionment;  and  (d)  be  distributed  and 
ittached  to  each  contract  involved  in 
the  same  manner  as  other  contract 
ifflendments. 


5  8.209-7  Settlement  by  determina- 
lion— (a)  General.  To  the  extent  that 
the  contractor  and  contracting  officer 
ire  unable  to  agree  upon  the  settlement 
(rf  a  terminated  contract  or  if  a  termi¬ 
nation  claim  is  not  submitted  within  the 
period  required  by  the  termination  clause 
in  the  contract,  the  contracting  officer 
•hall  issue  a  determination  of  the 
•mount  due  in  accordance  with  the  ter¬ 
mination  clause  in  the  contract,  includ¬ 
ing  any  cost  principles  incorporated 
therein  by  reference.  The  contracting 
(fficer  shall  comply  with  the  provisions 
d  55  8.209-1  through  8.209-6  in  making 
»ny  such  determination. 

(b)  notice  to  contractor.  The  con- 
Imcting  officer  shall  give  the  contractor 
W  less  than  15  days’  notice  by  certified 
mail  (return  receipt  requested)  to  sub¬ 
mit,  on  or  before  a  stated  date,  written 
^dence  substantiating  the  amount 
*ml®ed  to  be  due. 

(c)  Submission  of  evidence.  (1)  The 
^Uactor  has  the  burden  of  establishing 
^proof  satisfactory  to  the  contracting 
®cer  the  amount  claimed. 


(2)  The  contractor  may  submit  such 
vouchers,  verified  transcripts  of  books 
of  account,  affidavits,  audit  reports,  and 
other  documents  as  it  may  wish.  The 
contracting  officer  may  request  the  con¬ 
tractor  to  submit  such  additional  docu¬ 
ments  and  data,  and  may  cause  such 
accounting,  investigations,  and  audits  to 
be  made,  as  he  deems  appropriate. 

(3)  The  contracting  officer  may  accept 
photostatic  or  other  copies  of  documents 
and  records,  and  shall  not  require  orig¬ 
inal  documents,  unless  there  is  a  question 
of  authenticity. 

(4)  If  the  contractor  wishes  to  confer 
with  the  contracting  officer,  or  if  the 
contracting  officer  wishes  additional  in¬ 
formation  from  Government  personnel 
or  from  independent  experts,  or  wishes 
to  consult  persons  whose  affidavits  or  re¬ 
ports  have  been  submitted,  the  contract¬ 
ing  officer,  in  his  discretion,  may  hold 
such  conferences  as  he  deems  appro¬ 
priate. 

(d)  Determinations.  After  reviewing 
the  information  submitted  or  otherwise 
available  to  him,  the  contracting  officer 
shall  determine  the  amount  due  and 
shall  transmit  a  copy  of  his  determi¬ 
nation  to  the  contractor  by  certified  mail 
(return  receipt  requested).  The  letter 
of  transmittal  shall  advise  the  contractor 
that  the  determination  is  a  final  decision 
from  which  an  appeal  may  be  taken  im¬ 
der  the  Disputes  clause.  The  determi¬ 
nation  shall  set  forth  the  amount  due 
the  contractor  and  shall  be  supported 
by  detailed  schedules  conforming  gen¬ 
erally  to  the  forms  for  settlement  pro¬ 
posals  set  forth  in  Subpart  H  of  this  part, 
and  by  additional  iirformation,  sched¬ 
ules,  and  analyses,  as  appropriate.  An 
adequate  explanation  shall  be  given  for 
each  major  item  of  disallowance.  The 
contracting  officer  need  not  reconsider 

(1)  any  settlement  with  a  subcontractor, 

(2)  any  disposition  of  property,  or  (3) 
any  other  action  relating  to  the  termi¬ 
nated  portion  of  the  contract,  where 
such  settlement,  disposition,  or  other  ac¬ 
tion  has  been  previously  ratified  or  ap¬ 
proved  by  him  or  another  duly  authorized 
contracting  officer. 

(e)  Preservation  of  evidence.  The 
Contracting  officer  shall  retain  in  appro¬ 
priate  files  of  the  contracting  agency  all 
written  evidence  and  other  data  or  copies 
thereof,  relied  upon  by  him  in  making 
his  determination,  except  that  copies 
of  original  books  of  account,  need  not 
be  made.  Books  of  account  together 
with  other  original  papers  and  docu¬ 
ments,  shall  be  returned  to  the  contrac¬ 
tor  within  a  reasonable  time.^ 

(f)  Appeals.  'The  contractor  has  a 
right  of  appeal,  under  the  Disputes  clause 
of  the  contract,  from  any  settlement  by 
determination,  except  that  the  contrac¬ 
tor  has  no  such  right  of  appeal  where  it 
has  failed  to  submit  its  settlement  pro¬ 
posal  within  the  time  provided  in  the 
contract  and  has  failed  to  request  ex¬ 
tension  of  such  time.  The  pendency  of 
an  appeal  shall  not  affect  the  authority 
of  the  contracting  officer  to  settle  the 
termination  claim  or  any  part  thereof  by 
a  negotiated  agreement  with  the  con¬ 
tractor  at  any  time  before  the  appeal  is 
decided. 


§  8.210  Contracting  oMcer’s  negotia¬ 
tion  memorandum.  The  contracting 
officer  shall,  at  the  conclusion  of  the 
settlement  negotiations,  prepare  a  mem¬ 
orandum  setting  forth  the  principal  ele¬ 
ments  of  the  settlement  for  inclusion  in  . 
the  contract  file  and  for  the  use  of  re¬ 
viewing  authorities.  If  the  settlement 
was  negotiated  on  the  basis  of  individual 
items,  the  contracting  officer  shall  specify 
the  factors  considered  with  respect  to 
each  item.  If  the  settlement  was  nego¬ 
tiated  on  an  over-all  lump-sum  basis,  the 
contracting  officer  need  not  evaluate 
each  item  or  group  of  items  individually, 
but  the  total  amount  of  the  recommend¬ 
ed  settlement  shall  be  supported  in 
reasonable  detail.  The  memorandum 
shall  include  explanations  of  matters  as 
to  which  differences  and  doubtful  ques¬ 
tions  were  settled  by  agreement,  and  the 
factors  taken  into  consideration  in  con¬ 
nection  therewith,  and  any  other  matters 
which,  in  the  opinion  of  the  contracting 
officer,  will  as£^t  reviewing  authorities' 
in  understanding  the  basis  for  the  settle¬ 
ment. 


§  8.211  Review  and  approval  of  pro¬ 
posed  settlements. 

§  8.211-1  Settlement  review  boards. 
The  Head  of  each  Procuring  Activity 
shall  establish  Settlement  Review  Boards 
to  review  proposed  settlements  as  re¬ 
quired  by  §8.211-2  (a).  Such  boards 
shall  be  established  in  the  office  of  the 
Head  of  the  Procuring  Activity  and  may 
also  be  established  in  field  or  regional 
procurement  offices,  as  appropriate. 
Each  Settlement  Review  Board  should  be 
composed  of  at  least  three  qualified 
officers  or  civilian  employees  of  the  De¬ 
partment  concerned,  who  shall  be  per¬ 
sons  with  broad  business  and  contracting 
experience.  The  membership  of  each 
Board  should  include  at  least  one  lawyer, 
one  accountant  and,  in  appropriate  cases, 
an  engineer  or  industrial  specialist.  No 
person  shall  serve  as  a  member  of  a 
Settlement  Review  Board  in  reviewing  a 
settlement  in  which  he  has  participated. 

§  8.211-2  Required  review  and  ap¬ 
proval — (a)  When  required.  Prior  to 
executing  a  settlement  agreement,  or  is¬ 
suing  a  determination  of  the  amount 
due  under  the  termination  clause  of  a 
contract,  or  approving  or  ratifying  a  sub¬ 
contract  settlement,  the  contracting  of¬ 
ficer  shall  submit  each  such  settlement 
or  determination  for  review  and  approval 
by  a  Settlement  Review  Board  if : 

(1)  The  settlement  or  determination 
involves  $25,000  or  more  (see  §  8.101-1) ; 

(2)  The  settlement  or  determination 
is  limited  to  adjustment  of  the  fee  of  a 
cost-reimbursement  contract  or  subcon¬ 
tract  and  (A)  in  the  case  of  a  complete 
termination,  the  fee,  as  adjusted,  is 
$25,000  or  more ;  or  (B)  in  the  case  of  a 
partial  termination,  the  fee,  as  adjusted, 
with  respect  to  the  terminated  portion  of 
the  contract  or  subcontract  is  $25,000  or 
more; 

(3)  The  Head  of  the  Procuring  Ac¬ 
tivity  concerned  determines  that  a  review 
is  desirable;  or 

(4)  The  contracting  officer,  in  his  dis¬ 
cretion,  desires  review  by  the  Settlement 
Review  Board. 
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ing  officer  shall  have  made  such 
accounting,  engineering,  or  other  spe¬ 
cialized  reviews  as  he  deems  proper  of 
the  data  required  by  this  part  to  be  sub¬ 
mitted  in  support  of  the  contractor’s 
settlement  proposals.  If  such  reviews 
and  the  contracting  officer’s  examination 
of  the  data  indicate  that  the  requested 
partial  payment  is  proper,  the  contract  - 
ing  officer  may,  in  his  discretion,  author¬ 
ize  payments  as  follows: 

(1)  An  amoimt  up  to  100  percent  of 
the  contract  price,  adjusted  in  accord¬ 
ance  with  §  8.306  for  undelivered  accept¬ 
able  items  completed  prior  to  the  ter¬ 
mination  date,  or  completed  thereafter 

with  the  approval  of  the  contracting  to  the  contractor  on  its 

officer,  which  are  included  in  the  con-  claim,  the  excess  shall  be  _ _ 

tractor’s  settlement  proposals  pursuant  the  Government  on  demand, 
to  §  8.306;  with  interest  computed  at  the  rate  oil 

(2)  An  amount  up  to  100  percent  of  percent  per  annum  from  the  date  such 

the  amount  of  any  subcontract  settle-  excess  payment  was  received  by  the  con. 
ment  effected  and  paid  by  the  prime  con-  tractor  to  the  date  of  repayment:  Pro- 
tractor:  Provided.  The  settlement  has  vided.  'That  (1)  no  interest  shall  be 
been  approved  or  ratified  by  the  con-  charged  for  any  such  excess  payment  at¬ 
tracting  officer  pursuant  to  §  8.208-3  (c)  tributable  to  a  reduction  in  the  contract 
or  has  been  authorized  pursuant  to  termination  claim  by  reason  of  reten- 
§  8.208-4;  Won  or  other  disposition  of  termination 

(3)  An  amount  up  to  90  percent  of  the  inventory,  until  10  days  after  the  date 

direct  cost  of  termination  inventory,  in-  of  such  retention  or  disposition,  or  such 
eluding  costs  of  raw  materials,  purchased  later  date  as  determined  by  the  coo- 
parts,  supplies,  and  direct  labor;  tracting  officer  by  reason  of  the  circum- 

(4)  A  reasonable  amount,  not  to  ex-  stances,  and  (2)  no  interest  shi^li  b( 

ceed  90  percent,  of  other  allowable  costs  charged  for  overpayment  mider  cost- 
(including  manufacturing  and  adminis-  reimbursement  type  research  and  de. 
trative  overhead)  allocable  to  the  termi-  velopment  contracts  (without  profit  oi 
nated  portion  of  the  contract  and  not  fee  to  the  contractor)  if  the  overly 
included  in  subparagraph  (1),  (2),  or  ments  are  repaid  to  the  Govemmen 
(3)  of  this  paragraph;  and  within  30  days  after  demand. 

(5)  An  amount  up  to  100  percent  of  (g)  Certification  and  approval  of  par 
partial  pasunents  made  to  subcontractors  tial  payments.  Parti^  payments  in  i 
in  conformance  with  this  subparagraph,  specific  amount  shall  be  made  on  Oi 

_ basis  of  vouchers  or  invoices  certified b 

No  partial  payments  shall  be  made  on  i 

account  of  profit  or  fee  which  may  be 

claimed  with  respect  to  the  terminated 

portion  of  the  contract.  In  exercising  7 

his  discretion  as  to  the  extent  to  which  certificate,  the  following, 

partial  payments  shall  be  made,  the  con-  The  payment  covered  by  this  voucher  J 
tracting  officer  shall  consider  the  dili-  ^  partial  payment  on  account  of  the  Coi 
gence  of  the  contractor  in  settling  with  jjactor’s  termination  clalm^under  cont™ 
its  subcontractors  and  in  preparing  its  q~  ’  ^ 

own  claim. 

(c)  Recognition  of  assignments.  The  invoice  or  voucher,  if  proper,  sha 
Where  an  assignment  of  claims  has  been  be  approved  by  the  contracting  offia 
made  under  the  contract,  partial  pay-  by  noting  thereon  the  following: 
ments  shall  not  be  made  to  other  than  payment  in  the  ampunt  of  I.— 
the  assignee  unless  the  parties  to  the  as-  approved. 

signment  consent  to  the  payments.  ,  sooio  o  vi>ni 

settlement.  Von  execution 

is  made  with  respect  to  completed  end  TOice'^howlnK^thTamount°aR^'upo 

voice  showing  the  amount  agreed  upo 

items  or  for  direct  or  i^irect  costs  of  j  portion  previously  paid,  shi 

termination  inventory  the  intereste  of  ^  p^pVd  and  iertifled  in  the  iwi 

of  f"™  Presented  to  the  disbum. 
transfer  of  title  to  the  Government  of  oflRcpr  for  navmpnt  A  codv  of  tl 

the  completed  end  items  or  termination  ^  alreement  shall  b?  attatb 

inventory  concerned  or  by  the  creation  ^  voucLr  or  invoice, 

of  a  hen  m  favor  of  the  Government  Settlement  by  determinaUM. 

paramount  to  aU  other  hens,  on  such  ^  ,  settlement  by  determia 

completed  end  items  or  termination  in- 


made  to  the  contractor,  .which  are  il 
locable  to  the  terminated  portion  of  £ 

contract;  and 

(2)  The  amounts  of  all  credits  arisin, 

from  the  purchase,  retention,  or 
property  the  costs  of  which  are  incl»d2 
in  the  application  for  partial  paym^”^ 
(f)  Limitation  on  total  amount  d 
feet  of  overpayment.  The  total  amoui 
of  all  partial  payments  shall  not  ex(3 
the  amount  which  will,  in  the  opi^ 
of  the  contracting  officer,  become  due  to 
the  contractor  by  reason  of  the  tema 
nation.  If  the  total  of  partial  paymenti 
made  to  the  contractor  should  exc^ 
the  amount  finally  determined  to  be  due 

terminal^* 
repayable  to 
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Artwing  the  amount  finally  determined  j 
®  such  appeal  to  be  due,  less  any  por-  1 
Sn  previously  paid,  shall  be  prepared  < 
certified  in  the  usual  form  and  pre- 
Imted  to  the  disbursing  officer  for  pay-  < 
!^t.  Pending  determination  of  any  i 
an  invoice  or  voucher  pursuant  ] 
toSparagraph  (1)  of  this  paragraph 
jny  be  presented  to  the  disbursing  of-  ( 
jeer  for  payment,  without  prejudice  to  ] 
ttie  rights  of  either  party  on  the  appeal,  i 
(c)  Interest.  No  interest  shall  be  paid  , 
h*  tbe  Government  on  the  amount  due 
jjder  a  settlement  agreement  or  a 
uttlement  by  determination. 

18.213  Cost  principles  applicable  to 
\jie  settlement  of  certain  terminated  , 
ftsearch  and  development  contracts. 

(g)  In  considering  cost  data  as  a  basis 
for  negotiation  or  determination  of  * 
settlements  imder  fixed-price  or  cost- 
leimbursement  type  no-profits  or  no-fee 
contracts  for  experimental,  develop- 
Bjental,  or  research  work  with  educa- 
or  other  nonprofit  institutions, 
which  contain  the  termination  clause 
let  forth  in  §  8.704,  the  items  of  cost 
Kt  forth  below  shall  be  considered  for 
lombursement,  subject  to  the  general 
pdicies  set  forth  in  §  8.302. 

(b)  Costs  incurred  in  the  perform¬ 
ance  of  the  work  terminated  shall  be 
determined  on  the  basis  of  the  principles 
jet  forth  in  Part  15,  of  this  chapter. 

(c)  Subject  to  the  general  principles 
jet  forth  above  and  irrespective  of 
whether  particular  costs  are  treated  by 
the  contractor  as  direct  or  indirect,  the 
costs  described  below  shall  be  included  to 
tbe  extent  allocable  to  the  terminated 
portion  of  the  contract: 

(1)  Claims  of  subcontractors,  includ- 
!  tng  claims  common  to  the  contract  and 

to  other  work  of  the  contractor ; 

(2)  Costs  ratified  by  the  contracting 
officer  which,  in  a  particular  case,  can¬ 
not  be  discontinued  immediately  after 
the  effective  date  of  termination  despite 
all  reasonable  efforts  of  the  contractor; 

(3)  Settlement  expenses,  includiftg: 

(i)  Accounting,  legal,  clerical,  and 
similar  costs  reasonably  necessary  for 
(o)  the  preparation  and  presentation  to 
the  contracting  officer  of  settlement 
claims  and  proposals  and  supporting 
data  with  respect  to  the  terminated 
portion  of  the  contract,  and  (b)  the 
termination  and  settlement  of  subcon¬ 
tracts;  and 

(ii)  Reasonable  costs  for  the  storage, 
transportation,  protection,  and  disposi¬ 
tion  of  property  acquired  or  produced 
for  the  contract; 

(4)  Rental  costs  under  leases  clearly 
djown  to  have  been  reasonably  neces- 
ary  for  the  performance  of  the  termi¬ 
nated  contract,  less  the  residual  value 
of  such  leases,  if — 

(i)  The  amount  of  such  rental 
daimed  does  not  exceed  the  reasonable 
nse  value  of  the  property  leased  for  the 
period  of  the  contract  and  such  further 
period  as  may  be  reasonable;  and 

(ii)  The  contractor  makes  all  reason- 
d>le  efforts  to  terminate,  assign,  settle, 
or  otherwise  reduce  the  cost  of  such 
lease; 

there  also  may  be  included  the  cost  of 
^rations  of  such  leased  property: 
Provided,  Such  alterations  were  neces- 
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sary  for  the  performance  of  the  con-  profit,  set  forth  in  subparagraph  (e)  ‘ 
tract,  and  of  reasonable  restoration  re-  (ii)  (C)  of  the  termination  clause  for 
quired  by  the  provisions  of  the  lease;  fixed-price  contracts  (§  8.701)  and  sub- 


(5)  Severance  pay  to  the  extent  re-  paragraph  (e)  (i)  (C)  of  the  clause  for 
quired  by  law,  by  employer-employee  fixed-price  construction  contracts 


agreement,  or  by  the  contractor’s  estab¬ 
lished  policy;  and 


(§  8.703),  is  applicable  only  to  a  settle¬ 
ment  by  determination  (see  §  8.209-7) , 


(6)  The  direct  cost  of  repair  of  and  shall  not  be  used  in  establishing  the 
damage  resulting  from  the  removal  of  profit  allowed  in  a  settlement  by  nego- 


property  for  delivery  to  or  disposal  at 
the  direction  of  the  GK)vemment. 


tiation. 


w  g  g  Adjustment  for  loss,  (a)  In 

SUBPART  c— ADDITIONAL  PRINCIPLES  APPLI-  the  negotiation  or  determination  of  any 
CABLE  TO  THE  SETTLEMENT  OF  TERMINATED  settlement,  no  profit  Shall  be  allowed  if 
FIXED-PRICE  CONTRACTS  it  appears  that  the  contractor  would 

Note:  For  text  of  §§  8.300,  8.301,  8.302,  see  h^-ve  incurred  a  loss  had  the  entire  con- 


§§  8.400,  8.401.  8.402  in  Title  32  of  the  Code 
of  Federal  Regulations,  (Revised,  1954). 

§  8.303  Allowance  for  profit — (a) 


tract  been  completed.  The  amoimt  of 
loss  shall  be  negotiated  or  determined 
and  an  adjustment  in  the  amount  of  set¬ 
tlement  shall  be  made  as  specified  in 


on  preparations  made  and  work  estimating  the  cost  to  complete,  con- 

contractor  for  the  terminat^  sideration  shall  be  given  to  expected  pro- 
niWpH  may  not  be  Auction  efficiencies  and  to  other  factors 

S^es  (ser^%  30? (b^  (27)  f  aSS  effecting  the  cost  to  complete. 

«  r!  H  ^  Settlement  is  on  an  inven- 

tory  basis,  the  contractor  shall  not  be 


damages  shall  not  be  allowed  (but  see 
§  8.208-5).  Any  reasonable  method  may 
be  used  to  arrive  at  a  fair  profit,  sepa¬ 
rately  or  as  a  part  of  the  whole  settle¬ 
ment. 

(b)  Factors  to  be  considered.  In  ne¬ 
gotiating  profit,  factors  to  be  considered 
include: 

(1)  Extent  and  difficulty  of  the  work 


paid  more  than: 

(1)  The  amount  negotiated  or  deter¬ 
mined  for  settlement  expenses; 

(2)  The  contract  price,  as  adjusted, 
for  acceptable  completed  end  items  (see 
§  8.306) ;  and 

(3)  The  remainder  of  the  settlement 
amount  otherwise  agreed  or  determined 
(not  excluding  the  allocable  portion  of 


with  the  total  work  required  by  the 
contract;  engineering  estimates  of  the 
percentage  of  completion  ordinarily 


duced  by  multiplying  that  remainder  by 
the  ratio  of  (i)  the  total  contract  price, 
to  (ii)  the  total  cost  incurred  prior  to 


teniinaSon  pte  toe’  es^taitod  c«t  to 


should  be  considered; 

(2)  Engineering  work,  production 
scheduling,  planning,  technical*  study 
and  supervision,  'and  other  necessary 
services; 


complete  the  entire  contract; 

less  all  disposal  credits  and  all  im- 
hquidated  advance  and  progress  pay¬ 
ments  previously  made  to  the  contractor 


(3)  Efficiency  of  the  contractor,  with  under  the  contract. 


particular  regard  to  (i)  attainment  of 
quantity  and  quality  production,  (ii)  re¬ 


duction  of  costs,  and  (iii)  economy  in  more  than: 


(c)  If  the  settlement  is  on  a  total  cost 
basis,  the  contractor  shall  not  be  paid 


the  use  of  materials,  facilities,  and 
manpower; 

(4)  Amount  and  source  of  capital  em¬ 
ployed,  and  extent  of  risk  assumed,  but 


(1)  The  amount  negotiated  or  deter¬ 
mined  for  settlement  expenses;  and 

(2)  The  remainder  of  the  total  settle¬ 
ment  amoimt  otherwise  agreed  or  deter- 


profit  may  not  be  allowed  on  interest  mined,  reduced  by  multiplying  that 


on  borrowings  allowed  as  a  cost; 

(5)  Inventive  and  developmental  con- 


remainder  by  the  ratio  of  (i)  the  total 
contract  price,  to  (ii)  that  remainder 


tributions,  and  cooperation  with  the  Plus  the  estunated  cost  to  complete  the 
Gtovernment  and  other  contractors  in  entire  contract; 


supplying  technical  assistance; 


less  all  disposal  and  other  credits,  all 


(6)  Character  of  the  business,  includ-  advance  and  progress  payments,  and  all 
ing  the  source  and  nature  of  materials  other  amounts  previously  paid  to  the 
and  the  complexity  of  manufacturing  contractor  under  the  contract. 

+V.O  /.««  §  8.305  DeducUoTis.  Prom  the  amount 

payable  to  the  contractor  under  a  settle- 
tfactor  would  have  earned  had  the  con-  deducted  (a)  the 

tract  ^en  completed,  ,  i  agreed  price  for  any  part  of  the  termina- 

(8)  (^haracter,  extent,  and  difficulty  of  inventory  purchased  or  retained  by 

subcontracting,  including  selection,  contractor,  and  the  proceeds  of  sale 
placement,  and  management  of  su^on-  materials  sold  by  it,  which  have 

tracts,  and  engineering,  techmeal  as-  not  otherwise  been  paid  or  credited  to  the 
sistance,  and  other  se^ices  rendered  Government;  (b)  the  fair  value,  as  de¬ 
but  the  profit  shall  not  be  me^ured  by  i^ej.mined  by  the  contracting  offiqer,  of 
the  amount  of  the  contractor’s  pay-  . 

ments  to  subcontractors  for  settlement  ^  ^  ^  f 

of  their  termination  claims;  and  which,  prior  to  transfer  of  title  to  the 

(9)  The  rate  of  profit  both  parties  Government  or  to  a  buyer  pursuit  to 
contemplated  at  the  time  the  contract  Subpart  E  of  this  part,  is  destroyed,  lost. 


was  negotiated. 

(c)  Profit  in  settlements  by  determi- 


stolen,  or  so  damaged  as  to  become  un- 
deliverable,  except  for  normal  spoilage 


Tiation.  The  formula  for  determining  or  to  the  extent  the  Government  has  ex- 
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pressly  assumed  the  risk  of  loss;  and  (c) 
such  other  amounts  as  appropriate  in 
the  particular  case. 

§  8.306  Completed  end  items. 
Promptly  after  the  effective  date  of  ter¬ 
mination,  the  contracting  officer  shall 
have  all  undelivered  completed  end  items 
inspected,  and  accepted  if  they  comply 
With  the  prime  contract  requirements, 
and  shall  determine  which  accepted  end 
items  shall  be  delivered  under  the  con¬ 
tract.  The  contractor  shall  be  paid  for 
completed  end  items  so  accepted  and  de¬ 
livered  by  invoicing  them  at  the  contract 
price  in  the  usual  manner  and  shall  not 
include  such  end  items  in  its  termination 
claim.  Where  completed  end  items, 
though  accepted,  are  not  to  be  delivered 
imder  the  contract,  the  contractor  shall 
include  such  end  items  in  its  settlement 
proposal  at  the  contract  price,  appropri¬ 
ately  adjusted  for  any  saving  of  freight 
or  other  charges,  together  with  any 
credits  for  their  purchase,  retention,  or 
sale. 

§  8.307  Settlement  proposals. 

§  8.307-1  Submission  of  settlement 
proposals,  (a)  Subject  to  the  iDrovisions 
of  the  termination  clause  in  the  contract, 
the  contractor  shall  promptly  submit  to 
the  contracting  officer  a  settlement  pro¬ 
posal  setting  forth  the  amount  claimed 
to  be  due  by  reason  of  the  termination. 
The  proposal  shall  be  submitted  within 
one  year  from  the  effective  date  of  the 
termination,  unless  the  period  has  been 
extended  in  accordance  with  the  terms 
of  the  contract. 

(b)  The  settlement  proposal  shall 
cover  all  elements  of  the  contractor’s 
claim,  including  settlements  with  sub¬ 
contractors.  With  the  consent  of  the 
contracting  officer,  proposals  may  be 
filed  in  successive  steps  covering  sepa¬ 
rate  portions  of  a  claim.  Such  interim 
proposals  shall  include  all  costs  of  a  par¬ 
ticular  type,  except  as  the  contracting 
officer  may  authorize  otherwise. 

(c)  Settlement  proposals  shall  be  in 
the  form  specified  in  the  appropriate 
subparagraph  of  §  8.802.  Where  none  of 
those  forms  are  adequate  for  a  particular 
contract,  the  Head  of  the  Procuring  Ac¬ 
tivity  concerned  may  authorize  appropri¬ 
ate  modifications.  Settlement  proposals 
shall  be  in  reasonable  detail  supported 
by  adequate  accounting  data.  Actual, 
standard  (appropriately  adjusted),  or 
average  costs,  may  be  used  in  preparing 
settlement  proposals:  Provided,  That 
such  costs  are  determined  in  accordance 
with  generally  recognized  accounting 
principles  consistently  followed  by  the 
contractor.  Where  actual,  standard,  or 
average  costs  are  not  reasonably  avail¬ 
able,  estimated  costs  may  be  used  if  the 
method  of  arriving  at  the  estimates  is 
approved  by  the  contracting  officer.  A 
contractor  shall  not  be  required  to  main¬ 
tain  unduly  elaborate  cost  accounting 
83rstems  merely  because  its  contracts  may 
subsequently  ^  terminated. 

(d)  DD  Form  831  (§  8.802-3)  may  be 
used  when  the  total  claim  is  less  than 
$1,000,  unless  otherwise  instructed  by  the 
contracting  officer.  Claims  which  would 
normally  be  included  in  a  single  settle¬ 
ment  proposal,  such  as  those  based  on  a 
series  of  separate  orders  for  the  same 


item  under  one  contract,  shall  be  con¬ 
solidated  wherever  possible  and  shall  not 
be  divided  in  such  a  way  as  to  bring  them 
below  $1,000. 

§  8.307-2  Bases  for  settlement  pro¬ 
posals — (a)  Inventory  basis.  Use  of  the 
inventory  basis  for  settlement  proposals 
is  jM’cferred.  Under  this  basis  the  con¬ 
tractor  shall  claim  only  costs  chargeable 
or  allocable  to  the  terminated  portion  of 
the  contract,  and  the  settlement  pro¬ 
posal  shall  itemize  separately: 

(1)  At  purchase  or  manufacturing 
cost,  each  of  the  following — metals, 
raw  materials,  purchased  parts,  work  in 
process,  finished  parts,  components,  dies, 
jigs,  fixtures,  and  tooling; 

(2)  Charges  such  as  engineering  costs, 
initial  costs,  and  general  and  admin¬ 
istrative  jcosts; 

(3)  Costs  of  settlements  with  sub¬ 
contractors; 

(4)  Settlement  expenses;  and 

(5)  Other  proper  charges. 

An  allowance  for  profit  (see  §  8.303)  or 
adjustment  for  loss  (see  §  8.304  (b) ) 
shall  be  made  to  complete  the  gross  ter¬ 
mination  claim.  All  unliquidated  ad¬ 
vance  and  progress  payments,  and  all 
disposal  and  other  credits  known  when 
the  proposal  is  submitted,  shall  then  be 
deducted. 

(b)  Total  cost  basis.  (1)  When  use  of 
the  inventory  basis  is  not  practicable  or 
will  unduly  delay  settlement,  the  total 
cost  basis  may  be  used  if  approved  in 
advance  by  the  contracting  officer. 

(2)  When  the  total  cost  basis  is  used 
imder  a  complete  termination,  all  costs 
incurred  under  the  contract  up  to  the 
effective  date  of  termination  shall  be 
itemized  and  the  costs  of  settlements 
with  subcontractors  and  applicable 
settlement  expenses  shall  be  added.  An 
allowance  for  profit  (see  §  8.303)  or  ad¬ 
justment  for  loss  (see  §  8.304  (c) )  shall 
be  made.  The  contract  price  for  all  end 
items  which  have  been  or  are  to  be  de¬ 
livered  and  accepted  shall  be  deducted. 
All  unliquidated  advance  and  progress 
payments,  disposal  and  other  credits 
known  when  the  proposal  is  submitted, 
shall  also  be  deducted. 

(3)  When  the  total  cost  basis  is  used 
under  a  partial  termination,  the  settle¬ 
ment  proposal  shall  not  be  submitted 
until  completion  of  the  continued  por¬ 
tion  of  the  contract.  The  settlement 
proposal  shall  be  prepared  in  accord¬ 
ance  with  subparagraph  (2)  of  this  par¬ 
agraph  except  that  all  costs  incurred  to 
the  date  of  completion  of  the  continued 
portion  of  the  contract  shall  be  included. 

(c)  Other  bases.  Termination  claims 
shall  not  be  submitted  on  any  basis 
other  than  paragraph  (a)  or  (b)  of  this 
section  without  the  prior  approval  of  the 
Secretary  concerned  or  his  duly  desig¬ 
nated  representative. 

SUBPART  D — ADDITIONAL  PRINCIPLES  APPLI¬ 
CABLE  TO  THE  SETTLEMENT  OF  TERMINATED 

COST-REIMBURSEMENT  TYPE  CONTRACTS 

§  8.401  General  considerations.  The 
termination  clauses  for  cost-reimburse¬ 
ment  type  contracts  (see  §§  8.702  and 
8.704)  provide  for  the  settlement  of 
costs  and  of  fee,  if  any.  The  pro¬ 
visions  of  the  particular  contract  gov¬ 


m 


erning  costs  shall  determine  what  cmi. 
are  allowable. 

§  8.402  Election  to  discontht^ 
vouchers,  (a)  After  the  effective  (S» 
of  termination,  the  contract(w  may  ^ 
to  discontinue  the  use  of  Standard 
1034  (Public  Voucher).  Such  elSS 
shall  be  made  in  the  manner  requS 
by  the  contracting  officer  (in  the  ca^ 
the  Navy,  the  Comptroller  of  the  Nan 
(Contract  Audit  Division) ) .  Up(m  suS 
election,  the  contractor  shall  not  be 
mitted  to  resume  the  use  of  Standard 
Form  1034,  and  shall  submit  uni^ 
bursed  costs  on  the  settlement  propose 
form  prescribed  in  §  8.803.  ’  On  the  basis 
of  such  settlement  proposals,  partial 
settlements  may  be  made  from  time  to 
time  as  appropriate. 

(b)  A  contractor  which  continues  to 
use  Standard  Form  1034  may  at  aaj 
time  thereafter  elect  to  discontinue  tbe 
use  of  such  vouchers.  A  contractor  shall 
not,  however,  be  permitted  to  recover 
costs  by  the  use,  during  the  same  period 
of  time,  of  both  Standard  Form  1034 
and  settlement  proposals,  except  as  pro¬ 
vided  in  §  8.406. 

§  8.403  Notice  to  the  General  Accormt- 
ing  Office.  The  contracting  ofB^  slM 
promptly  send  a  copy  of  the  notice  of 
termination  to  the  General  Accounting 
Office,  and  shall  promptly  advise  that 
office  of  any  election  by  the  contractor 
pursuant  to  §  8.402  to  discontinue  the 
use  of  Standard  Form  1034. 

§  8.404  Procedure  where  contradot 
continues  to  submit  vouchers. 


§  8.404-1  Submission  of  settlment  \ 
proposal.  If  the  contractor  elects  to  ! 
continue  to  submit  reimbursable  coita 
on  Standard  Form  1034,  the  contractor  i 
shall  submit  a  settlement  propoad 
which  shall  be  limited  as  to  ainotibtto 
its  claim,  if  any,  for  a  fee.  The  pi^ 
posal  shall  be  submitted  to  the  contract¬ 
ing  officer  within  one  year  frcxn  the  ef¬ 
fective  date  of  termination,  unless  tbe 
period  has  been  extended  in  acconhnee 
with  the  terms  of  the  contract  The 
proposal  shall  be  submitted  in  the  fonn 
prescribed  in  §  8.803.  The  fee  to  be 
paid,  if  any,  shall  be  established  in  tix 
manner  provided  by  the  contract  Per¬ 
centage  of  completion  of  the  cMitracta 
generally  the  basis  used.  Where  tha 
basis  is  used,  factors  such  as  the  extent 
and  difficulty  of  the  work  done  by  the 
contractor  (including  but  not  limited 
to  planning,  scheduling,  technical  study, 
engineering  work,  production  and  super¬ 
vision,  placing  and  supervising  subw- 
tracts  to  the  extent  reasonably  required, 
and  work  done  by  the  contractor  in  (t) 
stopping  performance,  (b)  settUag 
claims  of  subcontractors,  and  (c)  dis¬ 
posing  of  termination  inventory)  shall 
be  compared  with  the  total  work  re¬ 
quired  by  the  contract.  The  ratio  of 
costs  incurred  to  the  total  estimated  cost 
of  performing  the  contract  is  only  one 
factor  in  computing  the  percentage  of 
completion  of  the  contract.  This  per¬ 
centage  may  be  either  greater  or  tes 
than  that  indicated  by  the  ratio  of  costs 
incurred,  depending  upon  the  evaluatios 
by  the  contracting  officer  of  the  above 
factors  and  other  relevant  consideiv 
tions. 
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*8  <04-2  Submission  of  cost  vouch- 
ff!  The  contractor  shall  submit  on 
^dard  Form  1034  all  costs  reimbursa- 
^^der  the  contract,  including  (a)  its 
^  costs  allocable  to  the  terminated 
^on  of  the  contract,  (b)  costs  of  set- 
tonents  with  subcontractors,  and  (c) 
Mplicable  settlement  expenses.  The 
contractor  shall  not  be  reimbursed  for 
the  costs  of  settlements  with  subcon- 
tjjjctors  unless  the  approvals  or  ratifica- 
ti(nis  required  pursuant  to  the  contract 
have  been  obtained  (see  §  8.208). 

}  8.405  Procedure  where  contractor 
fyeontinues  use  of  vouchers. 

§8.405-1  Submission  of  settlement 
If  the  contractor  discontin- 
ges  the  use  of  Standard  Form  1034,  it 
ihall  submit  a  settlement  proposal  cov- 
ping  both  its  costs  and  its  claim,  if  any, 
for  a  fee.  The  proposal  shall  be  sub¬ 
mitted  to  the  contracting  officer  within 
one  year  from  the  effective  date  of  ter¬ 
mination,  unless  the  period  has  been 
extended  in  accordance  with  the  terms 
of  the  contract.  The  proposal  shall  be 
mbmitted  in  the  form  prescribed  in 
§8.803,  unless  the  Head  of  the  Procur¬ 
ing  Activity  concerned  authorizes  modi¬ 
fication  thereof.  The  proposal  shall 
contain  only  unvouchered  costs  and  the 
CMitractor  may  not  include  in  its  settle¬ 
ment  proposal  those  costs  which  have 
been  finally  disallowed  or  are  the  sub¬ 
ject  of  a  reclaim  voucher. 

§8.405-2  Interim  negotiations.  The 
contracting  officer  and  the  contractor 
riMdl  proceed  immediately  to  take  all  ac¬ 
tion  required  by  the  termination  clause 
of  the  contract  and  by  this  part  (in- 
duding  negotiation  of  settlements  with 
fixed-price  subcontractors),  but  no  final 
settlement  agreement  shall  be  executed 
until  there  has  been  full  compliance 
with  §8.405-3  through  §  8.405-5. 


Comptroller  of  the  Navy  (Contract  Audit 
Division) ,  for  verification.) 


§  8.405-4  Notice  to  General  Account- 
ing  Office  of  audit  status  date.  Upon 
receipt  of  the  verfied  list  of  vouchers, 
the  disbursing  officer  shall  immediately 
transmit  a  Notice  of  Audit  Status  Date 
(DD  Form  547  s)  by  certified  mail  (re¬ 
turn  receipt  requested)  to  the  Regional 
Office  of  the  General  Accounting  Office 
zone  in  which  the  work  on  the  termi¬ 
nated  contract  was  being  performed. 
Such  notice  fixes  as  the  “Audit  Status 
Date”  (a)  the  day  60  days  from  the  date 
of  the  receipt  of  the  notice  by  the  Gen¬ 
eral  Accounting  Office,  or  (b)  the  date 
of  the  receipt  by  the  procuring  activity 
of  the  final  (General  Accounting  Office 
audit  status  letter,  whichever  is  earlier. 
The  disbursing  officer  shall  send  a  copy 
of  the  notice  to  the  contracting  officer 
(in  the  case  of.  the  Navy,  also  to  the 
Comptroller  of  the  Navy  (Contract  Audit 
Division) ) ,  and  shall  state  when  the 
notice  was  received  by  the  General  Ac¬ 
counting  Office. 


§  8.405-3  Information  concerning 
previous  cost  vouchers,  (a)  The  con¬ 
tracting  officer  (in  the  case  of  the  Navy, 
the  Comptroller  of  the  Navy  (Contract 
Audit  Division) )  shall  notify  the  ap- 
jxopriate  disbursing  officer  in  writing  of 
the  number  of  the  last  Standard  Form 
1034  cost  voucher  submitted  to.  him  for 
payment. 

(b)  Within  10  days  frbm  the  date  of 
payment  of  the  last  Standard  Form  1034 
Toucher  or  from  the  date  of  receipt  of 
the  notice  referred  to  in  paragraph  (a) 
of  this  section,  whichever  is  later,  the 
disbursing  officer  shall  prepare  and 
transmit  to  the  contracting  officer  a  list 
all  Standard  Form  1043  vouchers 
paid  under  the  contract,  showing  (1) 
Disbursing  Office  voucher  number,  (2) 
amount  of  voucher,  (3)  date  of  pay- 
loent,  (4)  disbursing  officer’s  name, 
symbol,  and  address,  and  (5)  total 
amount  of  vouchers  paid.  The  contract¬ 
ing  officer  shall  verify  the  number  and 
amounts  of  the  vouchers  listed  against 
the  records  of  the  procuring  activity, 
snd  if  any  discrepancies  exist,  shall  re- 
•West  the  disbursing  officer  to  reconcile 
toem.  After  reconciliation,  the  verified 
bst  shall  be  returned  to  the  disbursing 
officer.  (In  tlie  case  of  the  Navy,  the  dis- 
Iwii’sing  officer  shall,  in  lieu  of  trans¬ 
mitting  the  list  of  vouchers  to  the 
contracting  officer,  transmit  it  to  the 
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terminated  contract,  except  that  no 
amoimt  may  be  allowed  for  any  item  of 
cost  which  is  the  subject  of  a  General 
Accounting  Office  exception,  either 
cleared  by  deduction  or  uncleared,  or  for 
any  other  item  of  cost  qf  the  same  na¬ 
ture,  unless  a  reclaim  voucher  covering 
such  cost  has  been  presented  by  the  con¬ 
tractor  and  authorized  by  the  General 
Accounting  Office  for  payment. 

(d)  The  provisions  of  the  contract 
governing  the  types  of  reimbursable 
costs  shall  constitute  the  basis  of  nego¬ 
tiation;  however,  if  an  overall' settlement 
of  costs  is  agreed  upon,  agreement  on 
each  separate  element  of  cost  is  not 
necessary.  In  appropriate  cases,  differ¬ 
ences  may  be  compromised  and  doubt¬ 
ful  questions  settled  by  agreement.  An 
overall  settlement  shall  not,  under  any 
circumstances,  be  made  the  means  of 
reimbursing  contractors  for  costs  which 
under  the  provisons  of  the  contract  are 
clearly  not  allowable. 


§  8.405-5  Exceptions  by  the  General 
Accounting  Office,  (a)  During  the  first 
30  days  after  receipt  by  it  of  the  audit 
status  notice,  the  General  Accounting 
Office  will  continue  to  issue  informal 
inquiries  before  issuing  exceptions; 
thereafter,  and  until  the  audit  status 
date,  it  will  issue  exceptions  without 
issuing  informal  inquiries.  Only  those 
exceptions  listed  in  the  General  Account¬ 
ing  Office  final  audit  status  ‘letter  will 
be  considered  as  outstanding  at  that 
time;  all  informal  inquiries  will  either 
be  converted  by  the  General  Accounting 
Office  to  exceptions  at  the  time  of  is¬ 
suance  of  that  letter  or  be  deemed  to 
have  been  cleared.  Upon  receipt  of  re¬ 
plies  to  exceptions,  the  General  Account¬ 
ing  Office  will  promptly  furnish  notice 
that  the  reply  is  satisfactory  or  will 
promptly  issue  a  revised  exception.  No 
exceptions  (other  than  pro  forma  excep¬ 
tions)  will  be  issued  after  the  audit 
status  date. 

(b)  All  replies  to  exceptions  and  in¬ 
formal  inquiries  shall  advise  the  General 
Accounting  Office  of  the  disposition  to 
be  made  of  the  particular  item  in  the 
final  settlement  and  shall  contain  com¬ 
plete  information  justifying  the  pay¬ 
ments  "  in  question.  Replies  shall  be 
submitted  promptly  in  accordance  with 
Departmental  procedures.  After  the 
audit  status  date,  a  final  attempt  shall 
be  made  by  the  contracting  officer  to 
clear  with  the  General  Accounting  Office 
all  outstanding  exceptions  and  reclaim 
vouchers  prior  to  final  settlement. 


§  8.406  Partial  termination.  In  the 
event  of  a  partial  termination  of  a  cost- 
reimbursement  tsrpe  contract,  the  settle¬ 
ment  shall  be  limited  to  adjustment  of 
the  fee,  if  any,  imless  the  contracting 
officer  determines  that; 

(a)  The  terminated  portion  is  clearly 
severable  from  the  balance  of  the  con¬ 
tract;  or 

(b)  Performance  of  the  contract  is 
virtually  complete,  or  that  performance 
of  any  continued  portion  is  only  on  sub¬ 
sidiary  items  or  spare  parts,  or  is  other¬ 
wise  not  substantial. 


Subject  to  the  foregoing  exceptions,  all 
costs  under  the  contract,  including  those 
arising  out  of  the  partial  termination, 
will  continue  to  be  presented  in  the 
same  manner  as  prior  to  the  notice  of 
termination. 


§  8.405-6  Final  settlement,  (a)  The 
contracting  officer  may  proceed  with 
completion  of  the  settlement  and  execu¬ 
tion  of  an  appropriate  settlement  agree¬ 
ment  at  any  time  after  receipt  of  the 
final  audit  status  letter.  If  no  such  letter 
has  been  received  on  or  before  the  15th 
day  following  the  audit  status  date,  the 
contracting  officer  may  proceed  on  the 
basis  that  there  are  no  outstanding  ex¬ 
ceptions. 

(b)  The  fee  shall  be  adjusted  as  pro¬ 
vided  in  §  8.404-1. 

(c)  The  final  settlement  agreement 
may  include  all  claims  of  the  Govern¬ 
ment  and  of  the  contractor  under  the 


§  8.407  Termination  for  default.  The 
right  to  terminate  a  cost-reimbursement 
type  contract  for  default  is  provided  for 
in  the  Termination  clause  set  forth  in 
§  8.702.  In  the  event  of  termination,  the 
contractor  shall  be  reimbursed  its  allow¬ 
able  costs  in  accordance  with  the  clause, 
and  an  appropriate  reduction  shall  be 
made  in  the  total  fee,  if  any,  computed 
in  accordance  wuth  the  default  provisions 
of  the  contract  (see  paragraph  (e)  (1) 
(D)  (ID  of  the  clause  in  §  8.702) .  The 
costs  of  preparing  the  contractor’s  set¬ 
tlement  proposal  are  not  allowable.  A 
cost-reimbursement  type  contract  does 
not  contain  any  provision  for  recovery 
of  excess  costs  of  reprocurement  after 
termination  for  default,  but  see  para¬ 
graph  (b)  of  the  clause  set  forth  in 
§  7.203-5  of  this  chapter  with  respect  to 
failure  of  the  contractor  to  replace  or 
correct  defective  supplies.  The  proced¬ 
ures  set  forth  in  §§  8.602  and  8.603  shall 
be  used  to  the  extent  appropriate  in  con¬ 
sidering  the  termination  for  default  of  a 
cost-reimbursement  type  contract.  A 
ten-day  notice  to  the  contractor  prior 
to  termination  for  default  is  required  in 
every  case  by  the  Termination  clause  in 
§  8.702. 


SUBPART  E — DISPOSITION  OF  TERMINATION 
INVENTORY 


§  8.501  General. 


>  f 


§  8.501-1  Methods  of  disposal.  Sub¬ 
ject  to  the  Government  exercising  its 
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settlement  proposal  as  “other  costs”;  gories,  for  each  of  the  following 
Provided,  That  such  costs  are  reasonable,  fications :  ^ 

Where  property  purchased  err  retained  (a)  Production  equipment;  v, 

is  for  use  on  a  continuing  Government  (b)  Serviceable  aircraft  or  aircraft 

contract  and  is  not  in  excess  of  the  quan-  components;  ' 

titative  requirements  for  completion  of  (c)  Other  serviceable  or  usable  mate- 
that  contract,  that  property  shall  be  rials;  and 
considered  properly  allocable  to  the  con-  (d)  Scrap  or  salvage, 
tlnuing  contract  if  that  contract  Is  su^  Classification  of  property  by  the  contou, 
sequently  terminated  even  though  its  j^e  schedules  shall  be  siSSt 

prOTurement  would  otherwise  eonstitute  (he  approval  of  the  contracting  S. 
undue  anticipation  of  production  sched-  ® 

ules.  If,  as  a  result  of  the  purchase  or  §  8.503-3  Inventory  descriptions,  a 
retention  of  property  from  a  terminated  commercial  description,  adequate  for  dig. 
contract  for  use  on  a  continuing  Govern-  posal  and  screening  purposes,  of  all  items 
ment  contract,  the  contractor  terminates  having  commercial  value  shall  be  In. 
subcontracts  under  the  continuing  Gov-  eluded  in  the  inventory  schedules, 
ernment  contract,  the  charges  incurred  Where  any  items  of  termination  inven- 
by  reason  of  the  termination  of  such  tory  bear  a  Government  identification 
subcontracts  may  be  included  in  the  number,  such  number  shall  be  listed  on 
termination  claim  under  the  terminated  the  inventory  schedules.  In  the  case  of 
contract.  other  items,  the  contractor  shall  furnish 

.  ,,  a  description  sufficient  to  enable  the  con. 

8.502-2  Return  of  property  to  sup-  jracting  ofBcer  to  determine  the  prZ 
o  u  Contractors  are  authorlz^  and  disposition  thereof .  The  contractor^ 
shall  be  encouraged  to  return  allocable  ponsult  the  contracting  ofBcer  wh«T 
luantities  of  contractor-acQuired  prop-  doubt  as  to  the  extent  of  descrlpUrotS 
;rty  to  suppliers  for  full  credit  less  the  quu-ed.  The  contractor  need  not  iK 
supphers  normal  restocking  charge,  or  material  beUeved  to  be  scrap  or  salZ 
15  wreent  of  CMt.  whicherer  is  less.  „  ,a)  such  material  Is  physically  senS 
Contractors  shall  not  mclude  m  their  j^d  in  the  contractor’s  plantHuiS 
settlement  proposals  the  cost  of  such  the  contractor  submits  a  statement  S 
property  returned  to  supphers  in  accord-  scribing  the  material  generally,  setSi 
ance  with  this  section.  Contractors  may  ,0^^  Its  approximate  cost,  md  giS 
include  in  their  settlement  proposals  as  appi,  ptjjer  information  as  may  be  S 
other  costs  the  trans^rtation  han-  (he  contracting  officer  to  dS 

Charges  with  re-  mme  whether  the  material  is  scrap  at 
spect  to  the  property  so  returned.  salvage.  If  the  material  is  determined 

§  8.502-3  Cost-reimbursement  type  by  the  contracting  officer  to  be  scrap  or 
contracts.  Under  cost-reimbmsement  salvage  (see  §  8.504) ,  the  contractor  may 
type  contracts,  the  contractor’s  right  to  make  a  single  descriptive  entry  on  an 
purchase  or  retain  contractor-acquired  inventory  schedule  covering  such  ma- 
property  at  cost  (§  8.502-1)  or  return  terial  and  indicating  its  approximate 
such  property  to  suppliers  (§  8.502-2)  total  cost. 

shall  be  subject  to  the  approval  of  the  §  8.503-4  Inventory  schedule  certifL. 
contracting  officer  after  adjustment  of  ^afe.  The  certificate  on  the  inventory 
previoiisly  reimbursed  costs  for  such  schedules  prescribed  in  §  8.802-4  throu^ 
property.  g  8.802-8  shall  be  executed  by  the  con- 

§  8.503  Inventory  schedules.  tractor  on  each  schedule  submitted.  Tte 

ox-  -.  .  .1  certificate,  among  other  things,  tenders 

§  8  503-1  Submission  of  inventory  ^o  the  Government  of  the  property 

schedules  As  promptly  as  possible  after  therein,  unless  the  Government 

receipt  of  a  Notice  of  Termination  the  already  has  title  thereto, 
prune  contractor  is  required  to  submit 

inventory  schedules  to  the  contracting  §  8.503-5  Common  items.  Under  no 
officer  covering  all  items  of  termination  circumstances  shall  the  contractor’s  in¬ 
inventory,  including  Government-fur-  ventory  schedules  include  any  items 
nished  property:  Provided,  That  ter-  (except  for  property  delivery  of  which 
mination  inventory  purchased  or  re-  has  been  required  by  the  Government 
tained  at  cost,  or  returned  to  suppliers,  and  except  for  Government-furnished 
pursuant  to  §  8.502  shall  not  be  listed,  property)  reasonably  usable  on  other 
Inventory  schedules  may  be  submitted  work  of  the  contractor  without  loss  to 
prior  to  submission  of  the  settlement  it.  (See  §  8.302a  (1)  (a)  (ii).) 
proposal.  Submission  shall  not  be  de-  5  ,  Withdrawals  from  inven- 

layed  in  order  to  supply  complete  cost  j  schedules.  If  at  any  time  prior  to 
data  on  items  of  work  m  process  where 

such  data  is  not  readilv  available  Par-  disposition  any  items  Of  contractor 

sohldules  may  be  SmUtod  tom  “?ehedulS'  ‘SSi 

time  to  time  when  they  cover  substantial  reasonably  usaiwL  on  ?ther  work  of  tte 
portions  of  a  particular  property  elassi-  contractor  without  loss  to  It  and  Ibis 
ficaUon  m  the  termination  inventory,  j  ^  ^  contractor, ^the 

?atod  to'th?co'?”actor  “partW’’ ‘S  oontractor  is  required  to  purchase  or  r^ 
“finoi  •'  contractor  as  partial  or  ^^ch  items  at  cost  in  accordsim 

with  S8  8.502-1  or  8.502-3,  whichever  It 
§  8.503-2  Separate  schedules.  Sepa-  applicable,  and  shall  amend  its  inven- 
rate  sets  of  schedules  shall  be  submitted  tory  schedules  and  its  settlement  pro- 
on  the  forms  prescribed  in  §  §  8.802-4  posal  accordingly.  Upon  notification  to 
through  8.802-8,  for  contractor-acquired  the  contracting  officer,  the  contract® 
property  and  for  Government-furnished  may  similarly  purchase  or  retain  at  cost 
property,  and,  within  each  of  those  cate-  any  other  items  of  property  included  In 


>right  under  the  termination  clause  in  a 
contract  to  acquire  title  to,  and  require 
delivery  of,  any  items  of  termination  in¬ 
ventory,  the  contractor  shall  dispose  of 
all  termination  inventory  in  the  manner 
most  favorable  to  the  Government  by  the 
following  methods,  in  the  order  of 
priority  indicated: 

(a)  Purchase  or  retention  by  the 
prime  contractor  or  subcontractor  at 
cost; 

(b)  Return  to  suppliers; 

(c)  Sale  (including  purchase  or  re¬ 
tention  at  less  than  cost  by  the  prime 
contractor  or  subcontractor) ;  or 

(d)  Other  disposition  as  hereinafter 
provided. 

§  8.501-2  General  restrictions  on 
contractor’s  authority,  (a)  The  follow¬ 
ing  general  restrictions  are  in  addition 
to  specific  restrictions  set  forth  in  this 
Subpart  E. 

(b)  The  authority  of  a  contractor  to 
purchase,  retain,  or  dispose  of  termina¬ 
tion  inventory  or  to  authorize  or  approve 
a  purchase,  retention,  or  disposition  by  a 
subcontractor  is  subject  to  any  appli¬ 
cable  Government  restrictions  on  the 
disposition  of  material  classified  by  rea¬ 
son  of  military  security  and  any  contract 
provisions  regarding  the  disposition  of 
material  subject  to  a  lien. 

(c)  Contractors  shall  not  sell  termi¬ 
nation  inventory  to  persons  known  by 
them  to  be  officers,  enlisted  personnel,  or 
civilian  employees  of  the  Department  of 
Defense. 

(d)  'The  authority  of  a  contractor  to 
approve  a  sale  or  a  purchase  or  retention 
at  less  than  cost,  by  a  subcontractor  and 
the  authority  of  a  subcontractor  to  sell, 
or  to  purchase  or  retain  at  less  than  cost, 
termination  inventory  with  the  approval 
of  the  next  higher-tier  contractor  does 
not  include  (Da  sale  by  a  subcontractor 
to  the  next  higher-tier  contractor  or  to 
an  affiliate  of  such  contractor  or  of  the 
subcontractor,  or  (2)  a  sale,  or  a  pur¬ 
chase  or  retention  at  less  than  cost,  by  a 
subcontractor  affiliated  with  the  next 
higher-tier  contractor.  Each  such  ex¬ 
cluded  sale,  purchase,  or  retention 
requires  the  written  approval  of  the  con¬ 
tracting  officer.  A  firm  shall  be  con¬ 
sidered  to  be  affiliated  with  another 
firm  if  they  are  under  common  control 
or  if  there  is  any  common  interest  be¬ 
tween  them,  by  reason  of  stock  owner¬ 
ship  or  otherwise,  which  is  sufficient  to 
create  a  reasonable  doubt  that  the  bar¬ 
gaining  between  them  is  completely  at 
arm’s  length. 

§  8.502  Contractor-acquired  property; 
purchase  or  retention  at  cost,  or  return 
to  suppliers. 

§  8.502-1  Purchase  or  retention  at 
cost.  Contractors  shall  be  encouraged 
to  purchase  or  retain  contractor-ac¬ 
quired  property  at  cost.  No  part  of  the 
cost  of  property  so  purchased  or  retained 
shall  be  included  in  settlement  proposals. 
In  any  instance  in  which  a  contractor 
purchases  or  retains  any  allocable  con¬ 
tractor-acquired  property  for  use  in 
other  continuing  Government  contracts 
or  commercial  operations,  handling  and 
transportation  charges  necessitated  by 
the  purchase  or  retention  of  such  prop¬ 
erty  may  be  included  in  the  contractor’s 
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Hs  Inventory  schedules.  Withdrawal  of 
Svemment-furnished  property  in- 
^ded  in  inventory  schedules  is  subject 
toapproval  by  the  contracting  officer. 

•  8503-7  Rejection  and  correction 
ofiMdequate  schedules — (a)  General. 
^tracting  officers  shall  cause  to  be 
J^ed,  to  the  extent  practicable,  the 
jjjysicai  count  and  condition  of  inven- 
^es,  including  Government-furnished 
Moperty,  listed  on  the  contractor’s  in- 
t^tory  schedules.  If  any  inventory 
ichedule  submitted  by  a  contractor  is 
found  to  be  inadequate,  the  contractor 
jliall  be  promptly  notified  and  required 
to  correct  or  supplement  the  schedule  as 
to  the  items  which  are  deficient.  Inven¬ 
tory  schedules  shall  not  be’  rejected  if 
the  information  contained  therein  is 
adequate  for  disposal  purposes,  even  if 
co^lete  cost  data  on  work  in  process 
are  not  available.  Rejection  of  an  in¬ 
ventory  schedule  shall  be  limited  where 
possible  to  specific  items  thereon  and 
ahall  not  necessarily  render  the  entire 
schedule  unacceptable. 

(b)  Effect  on  plant  clearance  period. 

(1)  Where  only  individual  items  on  the 
inventory  schedules  covering  all  items  of 
a  particular  property  classification  are  in 
need  of  correction  or  amplification,  the 
inventory  schedules  as  submitted  shall  be 
considered  acceptable  for  purposes  of 
starting  the  final  phase  of  a  plant  clear¬ 
ance  period  (see  §8.101-12).  However, 
where  the  inadequacy  of  an  inventory 
schedule  requires  the  return  of  the  entire 
sdiedule  to  the  contractor  for  correction 
or  revision,  the  final  phase  of  the  plant 
clearance  period  as  to  the  property  clas¬ 
sification  covered  thereby  shall  not  begin 
until  acceptable  final  schedules  covering 
that  property  classification  have  been 
submitted. 

(2)  The  contracting  officer  shall  ad¬ 
vise  the  contractor  of  any  deficiencies  ap¬ 
parent  in  the  Inventory  schedule  within 
15  days  after  receipt  of  the  final  sched¬ 
ule,  or-  the  schedules  shall  be  deemed 
acceptable  for  purposes  of  starting  the 
final  phase  of  a  plant  clearance  period. 
However,  should  substantial  errors  de¬ 
velop  Which  were  not  apparent  from  the? 
inventory  schedules  previously  deemed 
acceptable,  the  final  phase  of  a  plant 
clearance  period  shall  not  be  deemed  to 
have  commenced  until  corrected  sched¬ 
ules  have  been  submitted  unless  the  con¬ 
tracting  officer  determines  that  no  un¬ 
warranted  delay  in  disposal  operations 
was  occasioned  thereby. 

§  8.504  Scrap  and  salvage. 

$  8.504-1  General.  Promptly  after 
,  the  submission  of  inventory  schedules  by 
the  contractor,  the  contracting  officer 
shall  review,  or  cause  to  be  reviewed,  the 
contractor’s  treatment  of  any  items  of 
termination  inventory  as  scrap  or  sal¬ 
vage  (see  §  8.503-3).  The  review  shall 
include  a  careful  examination  of  the  in¬ 
ventory  schedules  and  in  appropriate 
sases  physical  inspection  of  the  property 
involved.  Prior  to  determining  that 
such  items  are  scrap  or  salvage,  the 
contracting  officer  shall  obtain  such  ap¬ 
provals  as  may  be  required  by  Depart¬ 
mental  procedures.  If  the  contracting 
^cer  determines  that  any  of  the  ma¬ 
terials  listed  by  the  contractor  as  scrap 


or  salvage  are  serviceable  or  usable 
materials,  the  contractor  shall,  in  ac¬ 
cordance  with  such  determination,  sub¬ 
mit  revised  inventory  schedules  (see 
§  8.503-7).  Property  determined  to  be 
scrap  and  which,  by  other  Government 
regulations,  is  required  to  be  segregated 
by  alloy  or  otherwise,  shall  be  so  segre¬ 
gated  by  the  contractor.  Property  de¬ 
termined  to  be  scrap  or  salvage  may,  with 
the  approval  of  the  contracting  officer, 
be  sold  or  otherwise  disposed  of  by  the 
contractor  in  accordance  with  the  pro¬ 
visions  of  §§  8.505-3,  8.507,  or  8.509.  In 
appropriate  cases,  when  approved  by  the 
contracting  officer,  such  sales  may  be 
consolidated  with  the  contractor’s  sales 
of  scrap  and  salvage  generated  from  its 
other  work  and,  in  such  cases,  the  scrap 
warranty  required  by  §  8.504-2  may  be 
waived  in  the  discretion  of  the  contract¬ 
ing  officer. 

§  8.504-2  Scrap  warranty,  (a)  If  any 
termination  inventory  is  sold  as  scrap, 
a  scrap  warranty,  substantially  as  set 
forth  in  §  8.805  shall  be  obtained. 

(b)  The  scrap  warranty  may  be  re¬ 
leased  on  behalf  of  the  Government  by 
the  contracting  officer  if,  as  considera¬ 
tion  for  the  release,  the  Government  is 
paid  the  difference  between  (1)  the  price 
for  which  the  material  was  sold  as  scrap 
and  (2)  an  amount,  approved  by  the 
contracting  officer,  not  less  than  that 
which  the  material  would  bring  if  it 
were  sold  at  a  fair  and  reasonable  price 
as  set  forth  in  §  8.507-2  (a) ,  for  purposes 
other  than  use  as  scrap.  The  release  of 
the  scrap  warranty  shall  be  given  by  the 
Government  and  the  consideration  paid 
to  the  Government,  even  though  the  con¬ 
tract  containing  the  warranty  was  not 
made  directly  with  the  Government. 

(c)  In  the  event  of  resale  of  any  ma¬ 
terial  subject  to  a  scrap  warranty,  the 
seller  is  required  to  obtain  an  appropriate 
scrap  warranty  from  the  purchaser 
thereof.  Upon  tender  of  this  warranty 
to  the  Government,  the  seller  shall  be  re¬ 
leased  by  the  Government  from  liability 
under  his  own  warranty. 

§  8.505  Screening  of  serviceable  and 
usable  property. 

§  8.505-1  Scope  of  screening,  (a) 
Subject  to  paragraphs  (c)  through  (f) 
of  this  section,  serviceable  and  usable 
property,  other  than  production  equip¬ 
ment,  included  in  the  contractor’s  inven¬ 
tory  schedules  shall  be  screened  as 
follows; 

(1)  Inventories  of  aircraft  and  air¬ 
craft  components  shall  be  screened  for 
possible  redistribution  within  the  De¬ 
partments  of  the  Air  Force  and  Navy; 

(2)  Items,  such  as  reserved  materials, 
strategic  and  critical  materials,  and 
narcotics,  shall  be  reported  for  any  spe¬ 
cial  screening  as  required  by  Departmen¬ 
tal  procedures ;  and 

(3)  Inventories  of  other  items  shall  be 
screened  to  the  extent  required  by  the 
procuring  activity,  which  may  include 
reporting  to  the  Utilization  Division, 
Armed  Forces  Supply  Support  Center. 

(b)  Production  equipment  inventories 
shall  be  screened  to  the  extent  required 
by  the  procuring  activity.  Production 
equipment  determined  upon  completion 
of  such  screening  to  be  excess  to  the 


needs  of  the  procuring  activity  shall  be 
reported  to  the  Utilization  Division, 
Armed  Forces  Supply  Support  Center, 
for  Department  of  Defense  utilization 
screening,  except  when  the  acquisition 
value  of  the  item  is  less  than  $300,  or 
the  condition  of  the  item  is  N-4,  E-4, 
0-4,  R-3,  R-4,  X  (salvage),  or  scrap 
(see  condition  codes  listed  on  Inventory 
Schedules,  §§  8.802-4  through  8.802-8). 
However,  production  equipment  in 
classes  3411  through  3419  and  3441 
through  3449  (see  Cataloging  Handbook 
H  2-1,  Federal  Supply  Classification,  Of¬ 
fice  of  the  Assistant  Secretary  of  De¬ 
fense  (Supply  and  Logistics))  shall  be 
reported  regardless  of  condition. 

(c)  If  the  contractor  has  been  directed 
by  the  Notice  of  Termination  to  deliver 
any  items  of  termination  inventory  to 
the  Government  no  further  screening 
of  those  items  shall  be  required. 

(d)  If  the  total  serviceable  and  usable 
property,  other  than  production  equip¬ 
ment,  included  in  the  contractor’s  in¬ 
ventory  schedules  has  an  original  cost 
of  $1,000  or  less,  such  property  need  not 
be  screened  within  the  procuring  activity 
unless  the  contracting  officer  determines 
that  screening  is  desirable. 

(e)  Line  items  included  in  the  con¬ 
tractor’s  inventory,  having  an  original 
cost  of  $300  or  less,  need  not  be  screened 
if  such  items  are  listed  by  the  contractor 
on  a  separate  schedule  or  schedules  un¬ 
less  the  contracting  officer  determines 
that  screening  is  desirable.  The  term 
“line  item’’  means  all  substantially  sim¬ 
ilar  articles  under  any  one  contract  at 
any  one  location  and  which  should  be 
listed  as  a  single  entry  in  an  inventory 
schedule. 

(f)  Termination  inventory  to  which 
§  8.208-4  is  applicable  does  not  require 
screening. 

§  8.505-2  Screening  period.  Produc¬ 
tion  equipment,  and  other  property  vol¬ 
untarily  reported  by  the  procuring  activ¬ 
ity  to  the  Utilization  Division,  Armed 
Forces  Supply  Support  Center,  in  ac¬ 
cordance  with  Departmental  procedures,' 
shall  be  screened  within  the  Department 
of  Defense  for  a  period  not  to  exceed  45 
calendar  days  after  the  issue  date  of  the 
Excess  Listing  covering  that  property 
prepared  by  the  Utilization  Division. 
Upon  expiration  of  the  screening  period 
the  contracting  officer  shall  notify  the 
contractor  promptly  that  the  listed  in¬ 
ventory,  except  that  portion  for  which 
the  contracting  officer  has  received  in¬ 
structions  from  the  Utilization  Division, 
may  be  sold  or  otherwise  disposed  of  as 
hereinafter  set  forth. 

§  8.505-3  Acquisition  by  Government. 
If  any  item  of  serviceable  or  usable  prop¬ 
erty  is  desired  by  any  activity  of  the  De¬ 
partment  of  Defense,  or  other  agency  of 
the  Government,  for  stock,  diversion  to 
other  contracts,  or  other  purposes,  the 
contractor  shall  deliver  such  property 
as  directed  by  the  contracting  officer. 
The  order  of  priority  of  such  acquisition 
shall  be:  the  procuring  activity,  other 
activities  of  the  Department  of  Defense, 
and  other  Government  agencies. 

§  8.506  Government-furnished  prop¬ 
erty.  Government-furnished  property 
included  in  termination  inventory,  re- 
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turn  of  which  has  not  been  required  by 
the  Government,  may  be  disposed  of  in 
the  same  manner  as  other  termination 
inventory  after  screening  in  accordance 
with  the  requirements  of  §  8.505.  The 
contracting  officer  is  required  to  approve 
all  such  dispositions  and  may  specify 
methods  for  preparing  and  routing  in¬ 
ventory  schedules  covering  such  prop¬ 
erty. 

§  8.507  Sale  or  other  disposition  of 
termination  inventory. 

§  8.507-1  General.  Under  the  stand¬ 
ard  termination  clauses,  the  contractor 
is  required  to  use  its  best  efforts  to  sell 
termination  inventory,  in  the  manner, 
at  the  times,  to  the  extent,  and  at  the 
prices  directed  or  authorized  by  the  con¬ 
tracting  oflScer,  except  that  the  contrac¬ 
tor  (a)  is  not  required  to  extend  credit 
to  any  purchaser,  and  (b)  may  purchase 
or  retain  at  less  than  cost  any  items  of 
termination  inventory  not  retained  by  it 
at  cost.  Any  property  which  is  included 
in  the  contractor’s  inventory  schedules, 
which  has  not  been  acquired  by  the 
Government  under  §  8.505-3,  may  be 
purchased  or  retained  at  less  than  cost 
by  the  contractor  or  sold  by  the  con¬ 
tractor  to  a  third  party  as  provided  in 
§  8.507-2  or  §  8.507-3  at  any  time  after 
notification  by  the  contracting  officer 
that  screening  has  been  accomplished  or 
will  not  be  required.  Any  such  purchase, 
retention  or  sale  shall  be  subject  to  the 
approval  of  the  contracting  officer,  as 
part  of  or  prior  to  the  final  settlement 
(see  §  8.512  as  to  review  by  Property  Dis¬ 
posal  Review  Boards) . 

§  8.507-2  Competitive  sales,  (a)  Ex¬ 
cept  as  provided  in  §  8.507-3,  termination 
inventory  shall  be  offered  for  sale  on  a 
competitive  basis.  Generally,  3  bids 
shall  be  obtained,  one  of  which  may  be 
submitted  by  the  contractor.  The  prop¬ 
erty  shall  be  sold  to  that  responsible 
bidder  whose  bid  is  most  advantageous  to 
the  Government,  price  and  other  factors 
considered,  or  purchased  or  retained  by 
the  contractor  if  its  bid  is~most  advanta¬ 
geous  to  the  Government:  Provided, 
That  the  price  shall  be  fair  and  reason¬ 
able  in  the  Ught  of  reasonable  knowledge 
or  test  of  the  market,  due  regard  being 
had  for  current  prices  for  any  raw  ma¬ 
terials  or  products  for  which  quotations 
are  published,  and  to  the  circumstances, 
nature,  condition,  quantity,  and  location 
of  property.  Any  bid  by  the  contractor 
shall  be  submitted  in  the  same  manner 
as  and  concurrently  with  other  bids. 
The  contractor  shall  not  be  entitled  to 
preference  in  any  sale. 

(b)  Bids  shall  be  solicited  sufficiently 
in  advance  of  the  opening  of  bids  to  al¬ 
low  bidders  an  adequate  opportunity  to 
prepare  and  submit  their  bids.  Bids 
shall  be  solicited  by  any  one  of  the 
methods  set  forth  below :  Provided,  That 
when  deemed  necessary  by  the  contractor 
to  assure  full  and  free  competition,  more 
than  one  method  may  be  used:  And  pro¬ 
vided  further,  'That  where  the  original 
acquisition  cost  of  serviceable  material 
available  for  sale  at  any  one  time  and 
location  is  $25,000  or  more,  in  addition 
to  any  other  method  of  solicitation  used, 
the  sale  shall  also  be  advertised  in  a 
newspaper  of  general  circulation  as  pro- 
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vided  in  subparagraph  (4)  of  this  para¬ 
graph. 

(1)  A  notice  of  the  proposed  sale  may 
be  mailed  or  delivered  to  all  prospective 
bidders;  if  this  method  is  used,  the 
bidders’  list  shall  include  all  known  re¬ 
sponsible  prospective  purchasers  located 
in  the  general  area  in  which  the  property 
is  located; 

(2)  A  notice  of  the  proposed  sale  may 
be  displayed  at  appropriate  public  places; 

(3)  A  notice  of  the  proposed  sale  may 
be  published  in  appropriate  trade  jour' 
nals  or  magazines; 

(4)  A  notice  of  the  proposed  sale  may 
be  published  in  a  newspaper  of  general 
circulation  in  the  locality  in  which  the 
property  is  located;  or 

(5)  Where  the  amount  or  value  of  the 
property  is  not  large  enough  to  warrant 
preparation  of  a  formal  notice  of  the 
proposed  sale,  or  other  special  circum¬ 
stances  are  present,  invitations  to  bid 
may,  with  the  contracting  officer’s  ap¬ 
proval,  be  issued  orally,  by  telephone,  or 
by  other  informal  media,  so  long  as  the 
element  of  competition  is  maintained, 
and  each  such  sale  is  fully  documented. 

(c)  Any  notice  of  a  proposed  sale 
imder  paragraph  (b)  of  this  section  shall 
indicate  in  general  terms  the  types  of 
material  for  sale,  shall  give  the  date  on 
or  after  which  such  material  will  be 
available  for  sale,  and  shall  reserve  the 
right  to  reject  any  or  all  bids  submitted. 
So  far  as  feasible,  lots  shall  be  offered  in 
such  reasonable  quantities  as  to  permit 
all  bidders,  small  as  well  as  large,  to 
compete  on  equal  terms. 

§  8.507-3  Other  sales,  (a)  Sales,  or 
purchases  or  retentions  at  less  than  cost 
by  the  contractor,  may,  if  the  Govern¬ 
ment’s  interests  are  adequately  pro¬ 
tected,  be  authorized  by  the  contracting 
officer  without  competitive  bids  when  es¬ 
sential  in  the  interest  of  making  a  fair 
and  prompt  settlement  (including  the 
expeditious  clearance  of  the  contractor’s 
plant) . 

(b)  After  such  screening  as  may  be 
required  by  Departmental  procedures, 
scientific  equipment  allocated  to  termi¬ 
nated  research  and  development  con¬ 
tracts  with  educatiohal  institutions  may 
be  sold  to  or  retained  by  the  contractor 
for  use  in  educational  or  research  pur¬ 
suits  without  obtaining  competitive  bids. 
Prices  under  which  such  equipment  is 
transferred  shall  be  negotiated  between 
the  contractor  and  the  contracting 
officer.- 

(c)  Sales,  purchases,  and  retentions 
under  paragraph  (a)  or  (b)  of  this  sec¬ 
tion  shall  be  at  prices  which  are  fair  and 
reasonable,  and  not  less  than  the  pro¬ 
ceeds  that  could  reasonably  be  expected 
to  be  obtained  if  the  property  were 
offered  for  competitive  sale. 

§  8.507-4  Proceeds  of  sale.  Unless 
otherwise  provided  in  the  contract,  the 
proceeds  of  any  sale,  purchase  or  reten¬ 
tion  shall  be  credited  to  the  Government 
as  part  of  ttie  settlement  agreement,  or 
otherwise  credited  to  the  price  or  cost  of 
the  work  covered  by  the  contract,  or 
paid  in  such  manner  as  the  contracting 
officer  may  direct. 

§  8.507-5  Applicability  of  antitrust 
laws.  Whenever  any  termination  inven- 
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tory  which  has  or  may  cost  the  Govern 
ment  $1,000,000  or  more  (or  any  pate^ 
processes,  techniques,  or  inventions  tr 
respective  of  cost)  is  to  be  sold  or  other* 
wise  disposed  of  to  private  interests  the 
Department  concerned  shall  prompo, 
notify  the  Attorney  General  and  the^ 
ministrator  of  General  Services  of  the 
proposed  disposal  and  the  probable 
terms  or  conditions  thereof;  and  shall 
await  advice  from  the  Attorney  Genertd 
as  to  whether,  so  far  as  he  can  deter¬ 
mine,  the  proposed  disposition  would 
tend  to  create  or  maintain  a  situation 
inconsistent  with  the  antitrust  laws,  if 
the  Attorney  General  advises  that  the 
proposed  disposition  would  tend  to  create 
or  maintain  a  situation  inconsistent  wiUi 
the  antitrust  laws,  such  disposition  nn 
not  be  made. 

§  8.508  Donations,  (a)  Terminatka 
inventory  which  is  to  be  sold  or  other¬ 
wise  disposed  of  in  accordance  with 
§  8.507  may  be  donated  for  educational 
public  health,  or  civil  defense  purposei, 
including  research,  upon  allocation  by 
the  Department  of  Health,  Education 
and  Welfare,  subject  to  approval  by  the 
General  Services  Administration,  as  au¬ 
thorized  by  the  Federal  Property  and 
.Administrative  Services  Act  of  1949,  u 
amended.  To  assist  the  Department  (tf 
Health,  Education  and  Welfare  in  lo¬ 
cating  property  which  is  available  for 
donation,  each  Military  Department 
shall  furnish  that  Department  with  a 
directory  of  activities  where  donable 
property  files  are  maintained  and  may 
be  examined, 

(b)  Schedules  of  termination  inven¬ 
tory  available  for  donation  shall  be 
maintained  in  a  donable  property  file  for 
a  period  of  10  days  from  the  date  of  the 
decision  to  dispose  of  the  property  in 
accordance  with  §  8.507.  Within  that 
time  the  Department  of  Health,  Educa¬ 
tion,  and  Welfare  has  the  responsitrility 
(1)  to  notify  the  contracting  officer  d 
the  items  selected  for  donation  and  (2) 
to  initiate  a  request  to  the  appropriate 
General  Services  Administration  re¬ 
gional  office  for  approval  of  the  dona¬ 
tion.  Disposition  of  the  property  se¬ 
lected  shall  be  postponed  pending  action 
by  the  General  Services  Administration; 
otherwise,  the  property  shall  be  dis¬ 
posed  of  in  accordance  with  §  8507. 
Notification  to  the  contracting  office^  by 
the  General  Services  Administratirm  d 
the  action  on  the  request  shall  consti¬ 
tute  authority  for  the  contracting  officer 
to  hold  the  property  for  a  period  not  to 
exceed  40  days  from  the  date  of  the  noti- 
fication  required  by  subparagraph  (1) 
of  this  paragraph  or  to  take  such  action 
as  the  General  Services  Administration 
may  direct.  If  shipping  instructioni 
are  not  received  for  the  property  witiito 
the  40  day  period,  together  with  prori- 
sion  for  payment  of  costs  of  care, 
handling,  and  transportation,  incurred 
incident  to  donation,  the  contracting 
officer  shall  dispose  of  the  property  in 
accordance  with  §  8.507. 

(c)  Property  required  for  use  by 
Department  of  Defense  may  be  with¬ 
drawn  from  the  items  available  fd 
donation  at  any  time  prior  to  shipmot  . 
or  .delivery  to  the  donee. 


Sat 

§i 

(a) 

Oov 

trac 

BOt 

pari 

Ser 

Diei 

aba 

tra( 

has 

to 

oaai 

gre 

tba 

act 

fari 

sut 

48 

( 

bee 

cui 

Oo 

ela 

pr 

eoi 

lal 

ab 

wl 


at 

Pi 

m 

ac 

m 

of 

Pi 

■p 

Pi 

K 

s 

ti 

t) 

c 

e 

a 

0 

1 

i 

t 


I 

c 

I 


9235 


k  '  ' 

Saturday,  November  29,  1958 

'  $8  509  Destruction  or  abandonment. 

/.)  Termination  inventory  which  is 
flovemment-furnished  property  or  con- 
^tor-acquired  property  and  which  is 
^  otherwise  disposed  of  under  this 
•art,  may,  in  accordance  with  General 
Slices  Administration  and  Depart- 
^ntal  regulations,  be  destroyed  or 
gbandoned:  Provided,  That  the  con- 
'  tracting  ofiBcer  has  determined  that  it 
has  no  commercial  value  and  no  value 
to  the  Government,  or  that  the  esti¬ 
mated  cost  of  its  care  and  handling  is 
neater  than  the  probable  sale  price,  or 
^t  because  of  its  nature  it  constitutes 
a  danger  to  public  health,  safety,  or  wel¬ 
fare.  Any  such  determination  shall  be 
subject  to  review  in  accordance  with 
18.512. 

(b)  Termination  inventory  which  has 
been  classified  by  reason  of  military  se¬ 
curity,  and  which  is  not  required  for  the 
Oovernment’s  needs,  shall,  unless  such 
da^cation  is  removed  or  changed  by 
proper  authority,  be  disposed  of  in  ac¬ 
cordance  with  applicable  security  regu¬ 
lations. 

(c)  No  termination  inventory  shall  be 
abandoned  on  the  contractor’s  premises 
without  the  contractor’s  consent. 

§  8.510  Special  machinery,  tooling 
and  equipment.  Except  as  otherwise 
provided  in  the  contract,  if  the  settle¬ 
ment  is  to  include  any  item  of  cost  on 
account  of  special  machinery  and  equip¬ 
ment,  or  special  tooling,  the  contracting 
'  ofBcer  shall  take  appropriate  steps  to 
'  protect  the  Government’s  interest  by: 

(1)  Requiring  transfer  of  title  to  such 
Iffoperty  to  the  Government; 

(2)  Requiring  the  inclusion  of  such 
property  in  the  contractor’s  inventory 
schedules,  to  be  treated  in  the  same 
manner  as  termination  inventory;  or 

(3)  In  the  event  of  purchase  or  reten¬ 
tion  by  the  contractor,  making  an  equi¬ 
table  adjustment  of  the  costs  to  be  in¬ 
cluded  in  the  settlement  for  such  prop¬ 
erty,  which  adjustment  shall  take  into 
account  the  rate  of  amortization  there- 
(m,  the  possible  use  thereof  on  other 
work  of  the  contractor,  the  ultimate 
disposal  value  thereof,  and  any  rights  to 
be  retained  by  the  Government. 

5  8.511  Removal  and  storage. 

58.511-1  Special  storage  at  the  ex¬ 
pense  and  risk  of  the  contractor.  The 
contractor  may,  at  any  time  during  the 
plant  clearance  period,  upon  written 
notice  to  the  contracting  ofiBcer,  store 
any  items  of  termination  inventory,  not 
previously  disposed  of,  in  a  warehouse  or 
other  storage  location,  on  or  off  its  own 
premises,  unless  otherwise  directed  by 
the  contracting  officer  within  10  days  of 
the  receipt  by  the  contracting  ofiBcer  of 
such  notice.  Such  storage  shall  in  no 
W  modify  the  responsibility  of  the  con¬ 
tractor  with  respect  to  such  property. 
The  expense  of  such  storage,  including 
any  removal  incident  thereto,  shall  be 
home  by  the  contractor,  unless  the  con¬ 
tracting  OfiBcer  determines  that  such  re¬ 
moval  or  storage  is  for  the  convenience 
!  of  the  Government. 

5  8.511-2  Storage  at  the  expense  and 
:  risk  of  the  Government.  At  any  time 
:  after  expiration  of  the  plant  clearance 
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period,  the  contractor  may  submit  to  the 
contracting  ofiBcer,  a  list  certified  as  to 
quantity  and  quality,  of  any  items  of 
termination  inventory  not  previously  dis¬ 
posed  of,  exclusive  of  items  the  disposi¬ 
tion  of  which  has  been  directed  or 
authorized  by  the  contracting  officer,  and 
may  request  the  Government  to  remove 
such  items  or  enter  into  a  storage  agree¬ 
ment  covering  them.  Not  later  than  15 
days  thereafter,  the  Government  shall 
accept  title  to  such  items  and  remove 
them  or  enter  into  a  written  storage 
agreement  covering  the  same:  Provided, 
That  the  list  submitted  shall  be  subject 
to  verification  by  the  contracting  ofiBcer 
upon  removal  of  the  items  (or  if  the 
items  are  stored,  within  45  days  from  the 
date  of  submission  of  the  list).  Any 
necessary  adjustment  to  correct  the  list 
as  submitted  shall  be  made  prior  to  final 
settlement. 

§  8.512  Review  of  property  disposal. 

§  8.512-1  Property  disposal  review 
boards.  The  head  of  each  procuring 
activity  shall  establish  one  or  more 
Property  Disposal  Review  Boards.  Each 
such  Board  shall  be  composed  of  at  least 
three  qualified  oflBcers  or  civilian  em¬ 
ployees.  No  person  shall  serve  as  a 
member  of  a  Property  Disposal  Review 
Board  in  reviewing  any  property  action 
in  which  he  has  participated. 

§  8.512-2  Required  review.  The  fol¬ 
lowing  property  disposal  matters  shall 
be  reviewed  by  a  Property  Disposal  Re¬ 
view  Board  which  shall  submit  its  rec¬ 
ommendations  to  the  contracting  ofiBcer 
prior  to  approval  or  ratification  by  the 
contracting  ofiBcer: 

(a)  A  determination  that  material  is 
scrap  or  salvage,  if  the  original  acquisi¬ 
tion  cost  of  the  material  is  $25,000  or 
more; 

(b)  A  release  from  a  scrap  warranty, 
if  the  original  acquisition  cost  of  the 
material  is  $10,000  or  more;  ^ 

(c)  Any  sales,  purchases  or  retentions 
at  less  than  cost  made  without  com¬ 
petitive  bids  (see  §  8.507-3)  where  the 
original  acquisition  cost  of  the  materials 
involved  exceeds  $25,000; 

(d)  A  determination  to  destroy  or 
abandon  material  (see  §  8.509)  if  the 
original  acquisition  cost  of  the  material 
exceeds  $1,000; 

(e)  Any  property  disposal  matter 
when  requested  by  the  contracting  ofiB¬ 
cer;  and 

(f)  Any  property  disposal  matter 
when  required  by  Departmental  proce¬ 
dures. 

§  8.513  Subcontractor  termination  in¬ 
ventory. 

§  8.513-1  General  policy,  (a)  The 
prime  contractor  and  each  subcontrac¬ 
tor  are  primarily  responsible  for  the 
disposition  of  the  termination  inventory 
of  their  respective  next  lower-tier  sub¬ 
contractors,  but  all  such  disposals  shall 
be  subject  to  review  by  the  contracting 
OfiBcer  as  provided  in  §  8.208-3  (c)  (but 
see  §  8.208-4) .  The  policies  and  provi¬ 
sions  set  forth  in  §§  8.501,  8.502,  8.506, 
8.508,  8.509  and  8.512,  shall  be  applicable 
in  the  case  of  subcontractors.  Any 
rights  which  the  prime  contractor  has 
or  acquires  in  the  termination  inventory 


of  its  first-tier  or  lower-tier  subcontrac¬ 
tors  shall,  to  the  extent  directed  by  the 
contracting  ofiBcer,  be  exercised  for  the 
benefit  of  the  Government,  in  accord¬ 
ance  with  the  provisions  of  the  contract 
between  the  Government  and  the  prime 
contractor. 

(b)  Subcontractors  in  all  tiers  will 
prepare  inventory  schedules  in  accord¬ 
ance  with  the  requirements  of  this  part. 
Normally  disposition  instructions  for 
termination  inventory,  except  service¬ 
able  and  usable  property,  will  be  fur¬ 
nished  by  the  next  higher-tier  subcon¬ 
tractor  or  the  prime  contractor,  as  the 
case  may  be.  Each  subcontractor  may 
submit  its  next  lower-tier  subcontrac¬ 
tors’  inventory  schedules  of  serviceable 
and  u^ble  property  directly  to  the  con¬ 
tracting  ofiBcer  for  review  and  disposi¬ 
tion  instructions,  unless  otherwise  di¬ 
rected  by  the  contracting  ofiBcer.  In  the 
interest  of  expediting  .disposition  of 
termination  inventory,  the  cognizant 
contracting  ofiBcer  will  permit  such  di¬ 
rect  submission,  unless  he  determines 
that  the  submission  of  inventory  sched¬ 
ules  through  all  intermediate  tiers  of 
subcontractors  is  necessary  in  the  best 
interest  of  the  Government.  When 
such  a  determination  is  made,  it  must 
be  in  writing  and  a  copy  submitted  to 
the  Head  of  the  Procuring  Activity  con¬ 
cerned  for  review. 

§  8.513-2  Inventory  schedules.  The 
prime  contractor  and  each  higher-tier 
subcontractor  shall  obtain  adequate  in¬ 
formation  concerning  the  termination 
inventory  for  which  its  subcontractors 
claim  reimbursement.  For  this  purpose, 
the  forms  of  inventory  schedules  set 
forth  in  §  §  8.802-4  through  8.802-8  may 
be  used,  but  their  use  is  not  required  if 
substantially  equivalent  information  is 
obtained,  as  called  for  by  §  8.503.  In  any 
event,  full  information  on  the  condition 
and  usability  of  such  inventory  shall  be 
furnished,  and  certificates  similar  to 
those  set  forth  in  such  schedules  shall  be 
obtained  from  the  subcontractor. 

§  8.513-3  Scrap  and  salvage.^  The 
prime  contractor  and  each  higher-tier 
subcontractor  shall  review  any  recom¬ 
mendations  of  their  respective  subcon¬ 
tractors  concerning  scrap  and  salvaged 
If  the  prime  contractor  or  the  higher- 
tier  subcontractor  determines  that  any 
of  the  materials  are  serviceable  and 
usable  materials,  it  shall  require  the  sub¬ 
contractor  to  submit  revised  inventory 
data  in  accordance  with  such  determina¬ 
tion.  The  Government  shall  not  be 
boiind  by  any  determination  that  mate¬ 
rial  is  scrap  or  salvage  imless  the  de¬ 
termination,  and  any  sale  of  the  material 
as  scrap  or  salvage,  have  the  prior  ap¬ 
proval  of  the  contracting  ofiBcer.  A 
scrap  warranty  running  to  the  Govern¬ 
ment  shall  be  obtained  wherever  such 
material  is  sold  as  scrap. 

§  8.513-4  Serviceable  and  usable 
property.  Subcontractor  termination  in¬ 
ventory,  which  is  not  purchased  or  re¬ 
tained  at  cost,  and  which  is  determined 
to  be  serviceable  and  usable  property 
shall  be  disposed  of  by: 

(a)  Submission  for  screening  and  pos¬ 
sible  redistribution  within  the  Govern¬ 
ment  pursuant  to  §  8.505 ;  and 
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(b)  Sales  to  third  parties  (including:  tion  claim,  such  termination  inventory, 
purchases  or  retentions  at  less  than  cost  unless  the  Government  has  expressly 
by  the  subcontractor,  a  higher-tier  sub-  assumed  the  risk  involved,  or  unless  the 
contractor,  or  the  prime  contractor)  contract  provides  otherwise,  shall  be  ac- 
made  in  general  conformity  with  §  8.507.  counted  for  as  inventory  purchased  or  §  8.602-6) 
<  o  retained  by  the  Contractor,  and  the  fair 

§  8.514  Adjustment  prior  to  final  set-  inventory,  as  determined 

tiement.  j^y  contracting  officer,  shall  be  de- 

§  8.514^1  Duty  of  contractors  to  in-  ducted  from  the  termination  claim. 

form  Government,  By  the  terms  of  the  subpart  F — termination  FOR  DEFAULT 
Inventory  Schedule  Certificate  set  forth 

in  Inventory  Schedules  A,  B,  C,  D.  and  §  8.600  Scope  of  subpart.  This  sub- 
E  (see  §  8,802-4  through  8.802-8)  the  part  sets  forth  policies  and  procedures 
contractor  or  subcontractor  is  required  for  the  utilization  and  application  of 
to  inform  the  Government  of  any  sub-  the  Default  clause  set  forth  in  §  8.707 
stantial  change  in  the  status  of  its  ter-  for  fixed-price  supply  contracts,  and  the 
mination  inventory  arising  between  the  “Termination  for  Default — Damages  for 
date  of  submission  of  its  termination  Delay— Time  Extensions”  clause  set 
inventory  schedules  and  final  disposition  forth  in  §  8.709  for  fixed-price  construc- 
of  such  inventory.  fion  contracts.  (For  cost-reimbursement 

fypo  contracts,  see  §  8.407.) 

§  8.514-2  Right  of  government  to  rc- 

view  inventory  schedules,  (a)  Regard-  §  8.601  General,  (a)  Termination 
less  of  any  disposition  of  termination  for  default  is  generally  the  exercise  of  a 
inventory  pursuant  to  this  subpart,  the  contractual  right  of  the  Government  to 
Government  shall  continue  to  have  the  terminate  the  contract  in  whole  or  in 
right,  prior  to  final  settlement,  to  re-  part  by  reason  of  the  contractor’s  failure, 
quire  additional  information  concerning  actual  or  anticipatory,  to  perform  its 
such  inventory,  to  contest  its  allocability  obligations  under  the  contract, 
to  the  terminated  portion  of  the  con-  (b)  If  the  contractor  can  establish 
tract,  or  to  exclude  such  inventory  from  that  its  failure  to  perform  arose  out  of 
the  settlement  on  any  proper  grounds,  causes  beyond  its  control  and  without 
(b)  If,  prior  to  final  settlement,  the  its  fault  or  negligence,  the  contract 
Government  determines  that  any  por-  clauses  in  §§  8.707  and  8.709  provide 
tion  of  the  termination  inventory  is  not  that  a  termination  for  default  shall  be 
allocable  to  the  terminated  contract  or  deemed  to  have  been  a  termination  for 
should  be  excluded  from  the  settlement  the  convenience  of  the  Government,  and 
on  any  other  grounds,  the  cost  thereof,  the  rights  and  obligations  of  the  parties 
and  any  credits  related  thereto,  shall  be  shall  be  governed  accordingly, 
excluded  from  the  settlement.  If  the  (c)  The  Government  may  also  in  ap- 
contractor  has  actually  paid  to  the  propriate  cases  exercise  termination  or 
Government  the  proceeds  realized  from  cancellation  rights  in  addition  to  those 
the  disposition  of  such  inventory,  the  set  forth  in  the  contract  clauses  (see 
Government  shall  repay  such  proceeds  for  example,  paragraph  (f)  of  the  De- 
to  the  contractor.  If  such  inventory  has  fault  clause  in  §  8.707) . 
been  deUvered  to  the  Govenment.  nor-  59  502  Termination  of  fUed-price 
mally  it  should  be  returned  to  the  con-  ,  contracts  for  default. 

tractor  at  the  contractor  s  expense  and 

risk.  §  8.602-1  The  Government’s  right  to 

scare  a  .A-  A  A  -  A-  terminate  for  dofault.  Under  contracts 

§  8.515  AccolmUng  for  terrnination  containing  the  Default  clause  in  §  8.707 
inv^tory.  (a)  Prior  to  final  pttlement  t^e  Government  has  the  right,  subject 
^th  the  prime  contractor,  all  termina-  notice  requirements  of  the  clause, 

tion  inventc^  of  the  prime  contractor  terminate  the  whole  or  any  part  of 
ite  subcontractors  must  be  ac-  contract  for  default  if  the  contrac- 
coun ted  for  as  follows:  tor  (a)  fails  to  make  delivery  of  the 

( 1 )  By  purchase  or  retention  at  cost  supplies  or  to  perform  the  services  with- 
by  the  contractor  or  subcontractor,  or  ^j^g  ^^^^g  specified  in  the  contract. 

supphers,  and 'omission  or  fails  to  perform  any  other  provision 
withdrawal  of  such  mventory  from  the  ^he  contract,  or  (c)  fails  to  make 
^  mventory  schedules  (see  progress  so  as  to  endanger  performance 

*  4-  #  4.  4.  ^be  contract. 

(2)  By  transfer  to  the  Government 

(see  §  8.505-3) :  §  8.602-2  Effect  of  termination  for 

(3)  By  sale  (including  purchase  or  default.  Under  a  termination  for  de¬ 

retention  at  less  than  cost  by  the  con-  fault  the  Government  is  not  liable  for 
tractor  or  subcontractor)  and  applica-  the  contractor’s  costs  on  undelivered 
tion  of  the  proceeds  or  agreed  value  in  work,  and  is  entitled  to  the  repayment 
reduction  of  the  contractor’s  claim,  or  of  any  advance  payments  and  of  any 
otherwise  to  the  credit  of  the  Govern-  progress  payments  applicable  to  such 
ment  (see  §  8.507) ;  work.  The  Government  may  elect  to 

(4)  By  destruction  or  abandonment  take  all  or  any  part  of  the  completed 

(see  §  8.509) ;  supplies  and  manufacturing  materials 

(5)  By  donation  (see  §  8.508) ;  or  (see  paragraph  (d)  of  the  clause  set 

(6)  By  other,  disposition  in  accord-  forth  in  §  8.707).  The  Government 

ance  with  the  terms  of  the  contract  shall  pay  to  the  contractor  the  contract 
and  of  this  part.  price  for  such  completed  supplies  jde- 

(b)  In  the  event  that  any  termina-  livered  and  accepted,  and  the  amount 
tion  inventory  not  disposed  of  is  lost,  agreed  upon  by  the  contractor  and  the 
destroyed,  damaged,  or  for  any  reason  contracting  officer  for  such  manufactur- 
cannot  be  delivered  by  the  contractor  ing  materials  delivered  and  accepted 
at  the  time  of  settlement  of  its  termina-  and  for  the  protection  and  preservation 


of  such  property.  The  contractor  slun 
be  liable  to  the  Government  for  any  « 
cess  costs  for  supplies  and  services 
cured  similar  to  those  terminated  (sL 
§  8.602-6),  and  for  any  other  damaeM 
whether  or  not  repurchase  is  effmS 
(see  §  8.602-7).  ^ 

§  8.602-3  Procedure  for  default.  («> 
The  contracting  officer  shall  considw 
the  following  factors  in  determinlnf 


(1)  ine  provisions  of  the  contract 
and  applicable  laws  and  regulations-  ^  ■ 

(2)  The  specific  failure  of  the  con- 
tractor  and,  unless  time  does  not  per* 
mit,  the  excuses,  if  any,  for  such  failure* 

(3)  The  availability  of  the  supplies  or 
services  from  other  sources; 

(4)  The  urgency  of  the  need  for  the 
supplies  or  services  and  the  period  of 
time  which  would  be  required  to  obtain 
the  supplies  or  services  from  other 
sources  as  compared  with  the  tiTpe  in 
which  delivery  could  be  obtained  frwn 
the  delinquent  contractor ; 

(5)  The  degree  of  essentiality  of  the 
contractor  in  the  Government  procure< 
ment  program  and  the  effect  of  a  termi¬ 
nation  for  default  upon  the  contractor’s 
capability  as  a  supplier  under  other  cwi- 
tracts; 

(6)  The  effect  of  a  termination  for 
default  on  the  ability  of  the  contracts 
to  liquidate  guaranteed  loans,  progress 
pasnnents,  or  advance  payments;  and 

(7)  Any  other  pertinent  facts  and  cir¬ 
cumstances. 

(b)  If  the  foregoing  consideration  in¬ 
dicates  that  termination  for  default  is 
appropriate,  the  contracting  'officer 
should,  if  practicable,  notify  the  con¬ 
tractor  by  letter  of  the  possibility  of  sdch 
termination.  This  letter  shall  call  the 
contractor’s  attention  to  its  contractual 
liabilities  in  the  event  the  contract  is 
terminated  for  default  and  request  an 
explanation  of  the  contractor’s  failure 
to  perform  the  contract.  The  letter  may 
further  state  that  failure  of  the  con¬ 
tractor  to  present  such  explanation  may 
be  taken  as  an  admission  that  no  valid 
explanation  exists.  When  appropriate, 
the  letter  may  invite  the  contractor  to 
discuss  the  matter  at  a  conference. 

(c)  If,  after  compliance  with  the  fore¬ 
going  procedures,  the  contracting  officer 
determines  that  termination  for  default 
is  proper,  he  shall,  where  the  termination 
is  predicated  upon  the  contractor’p-fail- 
ure  to  make  timely  deliveries,  issue  a 
notice  of  termination  at  once.  If  the  ter¬ 
mination  is  predicated  upon  any  otho 
failure  of  the  contractor,  the  contractor 
shall  be  given  written  noti9e  specifying 
such  failure  and  providing  a  period  of 
10  days  (or  such  longer  period  as  the  con¬ 
tracting  officer  may  authorize)  in  which 
to  cure  such  failure.  Where  appropriate, 
this  notice  may  be  made  a  part  of  tte 
letter  described  in  paragraph  (b)  of  this 
section.  Upon  expiration  of  the  10  days 
(or  longer  period) ,  the  "contracting  officer 
may  issue  a  notice  of  termination-for  de¬ 
fault  unless  he  determines  that  the 
failure  to  perform  has  been  cured. 

(d)  The  notice  of  termination  for  d^ 
fault  shall: 

(1)  Set  forth  the  contract  numbff 
and  date ; 
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(2)  Describe  the  acts  or  omissions 
instituting  the  default; 

State  that  the  contractor’s  right 
to  proceed  further  with  performance  of 
to^tract  (or  a  specified  portion  of  the 
•ootract)  is  terminated; 

(4)  state  that  the  supplies  or  services 
jgjnunated  may  be  procured  against  the 
attractor’s  account,  and  that  the  con- 
jn«tor  will  be  held  liable  for  any  excess 
costs; 

(5)  State  that  the  Government  re¬ 
serves  all  rights  and  remedies  provided  by 
Itw  or  under  the  contract,  in  addition  to 
charging  excess  costs;  and 

(6)  State  that  the  notice  constitutes 
jdedsion  that  the  contractor  is  in  de¬ 
fault  as  specified,  and  that  the  contractor 
has  the  right  to  appeal  as  specified  in  the 
Disputes  clause. 

If  the  contracting  officer  has  investigated 
the  contractor’s  excuses  for  the  failure 
to  perform,  the  notice  of  termination 
dial!  also  state  that  it  constitutes  a  de¬ 
cision  that  the  failure  to  perform  was 
not  due  to  causes  beyond  the  control  and 
iltbout  the  fault  or  negligence  of  the 
contractor,  and  that  the  contractor  has 
the  right  to  appeal  as  specified  in  the 
Disputes  clause. 

(e)  The  same  distribution  shall  be 
made  of  the  termination  notice  as  was 
made  of  the  contract,  in  addition,  a 
copy  shall  be  furnished  to  the  disbursing 
oiBcer  who  shall  be  advised  to  withhold 
further  payments  imder  the  terminated 
contract  pending  additional  instructions, 
which  shall  be  given  when  sufficient  in¬ 
formation  is  available. 

(f)  If  the  contracting  ofBcer  deter¬ 
mines  that  the  contractor’s  failure  to 
perform  arose  from  causes  beyond  its 
cwitrol  and  without  its  fault  or  negli¬ 
gence,  the  contracting  officer  shall  not 
terminate  the  contract  for  default.  Un- 

vder  such  circumstances,  if  it  is  in  the 
best  interests  of  the  Government  to  do 
to,  the  contracting  officer  may  terminate 
the  contract  for  the  convenience  of  the 
Government. 

(g)  If  the  contracting  officer  has  not 
been  able  to  determine,  prior  to  issuance 
of  the  notice  of  termination,  whether  the 
contractor’s  failure  to  perform  arose 
from  causes  beyond  its  control  and  with¬ 
out  its  fault  or  negligence,  he  shall  make 
a  written  decision  on  that  point  as  soon 
as  iM’actica’ole  after  issuance  of  the  no¬ 
tice  of  termination.  Such  decision  shall 
be  delivered  promptly  to  the  contractor 
with  a  notification  that  it  has  the  right 
to  appeal  as  specified  in  the  Disputes 
clause. 

{8.602-4  Procedure  in  lieu  of  termi- 
- iwfton  for  default.  The  following 
courses  of  action,  among  others,  are 
available  to  the  contracting  officer  in  lieu 
of  termination  for  default,  when  in  the 
best  interest  of  the  Government: 

(a)  Permit  the  contractor,  its  surety, 
or  its  guarantor,  to  continue  performance 
of  the  contract  under  a  revised  delivery 
schedule; 

(b)  Permit  the  contractor  to  continue 
performance  of  the  contract  by  means 
of  a  subcontract,  or  other  business  ar- 
*»ngement  with  an  acceptable  third 
Porty:  Provided,  The  rights  of  the  Gov- 
*nunent  are  adequately  preserved;  or 


(c)  If  the  requirement  for  the  supplies 
and  services  specified  .in  the  contract 
no  longer  exists,  and  the  contractor  is 
not  liable  to  the  Government  for 
damages  as  provided  in  §  8.602-7,  exe¬ 
cute  a  no-cost  termination  settlement 
agreement  utilizing  the  form  set  forth 
in  §§  8.806-C  and  8.806-7  as  a  guide. 

§  8.602-5  Memorandum  by  the  con¬ 
tracting  officer.  In  all  cases  where  a  con¬ 
tract  is  terminated  for  default  or  where  a 
procedure  authorized  by  §  8.602-4  is  fol¬ 
lowed,  the  contracting  officer  shall  pre¬ 
pare  a  memorandum  for  the  contract 
file  explaining  fully  the  reasons  for  the 
action  taken. 

§  8.602-6  Repurchase  against  con¬ 
tractor’s  account,  (a)  Where  the  sup¬ 
plies  or  services  are  still  required  after 
termination,  repurchase  of  supplies  ot 
services  which  are  the  same  as  or  similiar 
to  those  called  for  in  the  contract,  shall 
be  made  against  the  contractor’s  account 
as  soon  as  practicable  after  termination. 
Such  repurchase  shall  be  at  as  reason¬ 
able  a  price  as  practicable  considering 
the  quality  required  by  the  Government 
and  the  time  within  which  the  supplies 
or  services  are  required.  The  contract 
of  repurchase  may  be  made  for  a  quan¬ 
tity  in  excess  of  the  undelivered  quantity 
terminated  for  default,  when  such  ex¬ 
cess  quantity  is  needed,  but  excess  costs 
may  be  charged  against  the  defaulting 
contractor  for  no  more  than  the  unde¬ 
livered  quantity  terminated  for  default 
(including  variations  in  quantity  per¬ 
mitted  by  the  terminated  contract) . 

(b)  If  repurchase  is  effected  at  a  price 
in  excess  of  the  price  of  the  supplies 
terminated,  the  contracting  officer  shall 
make  a  written  demand  on  the  con¬ 
tractor  for  the  total  amount  of  such  ex¬ 
cess  and  if  the  contractor  fails  to  make 
payment,  the  contracting  officer  shall 
follow  Departmental  procedures  for  col¬ 
lecting  claims  in  favor  of  the  Govern¬ 
ment. 

§  8.602-7  Other  damages,  (a)  If  a 
contract  is  terminated  for  default  or  if  a 
course  of  action  in  lieu  of  termination 
for  default  is  followed  (see  §  8.602-4) , 
the  contracting  officer  shall  promptly 
ascertain  and  make  demand  for  any 
liquidated  damages  to  which  the  Gov¬ 
ernment  may  be  entitled  under  the 
contract.  Pursuant  to  the  contract  pro¬ 
visions  for  liquidated  damages  in 
§  7.105-5,  such  damages  are  in  addition 
to  any  excess  cost  of  reprocurement. 

(b)  If  the  Government  has  suffered 
any  other  ascertainable  damages  as  a 
result  of  the  contractor’s  default,  the 
contracting  officer,  on  the  basis  of  legal 
advice,  shall  take  appropriate  action  to 
assert  the  Government’s  claim  for  such 
damages. 

§  8.603  Termination  of  fixed-price 
construction  contracts  for  default. 

§  8.603-1  Termination  of  the  con¬ 
tractor’s  right  to  proceed.  Under  con¬ 
tracts  containing  the  Termination  for 
Default — Damages  for  Delay — ^Time  Ex¬ 
tensions  clause  set  forth  in  §  8.709,  the 
Government  has  the  right  to  terminate 
the  contractor’s  right  to  proc^d  with 
the  work  if  the  contractor  (a)  fails  to 
prosecute  the  work  required  by  the  con¬ 


tract,  or  any  separable  part  thereof, 
with  such  diligence  as  will  insure  its 
completion  within  the  time  specified  in 
the  contract  or  any  extension  thereof, 
or  (b)  fails  to  complete  the  work  re¬ 
quired  under  the  contract  within  such 
time. 

§  8.603-2  Effect  of  termination  for 
default.  If  a  contractor’s  right  to  pto- 
ceed  is  terminated  for  default,  the  Gov¬ 
ernment  may  take  over  and  complete 
or  cause  to  be  completed  the  work,  tak-  . 
ing  possession  of  and  utilizing  such 
materials,  appliances  and  plant  as  may 
be  on  the  site  and  necessary  therefor, 
and  the  contractor  and  its  sureties  shall 
be  liable  to  the  Government  for  any  ex¬ 
cess  costs  caused  thereby.  If  after  taking 
over  the  work  the  Government  is  not 
reasonably  able  to  complete  it,  or  have 
it  completed,  within  the  time  specified 
for  completion  m  the  defaulted  contract, 
the  contractor  shall,  in  addition  to  any 
excess  costs,  be  liable  for  liquidated 
damages  for  the  delay  as  specified  in 
the  contract,  or  for  actual  damages 
caused  by  the  delay  if  liquidated  dam¬ 
ages  are  not  so  specified. 

§  8.603-3  Procedure  for  default,  (a) 
The  contracting  officer  shall  consider 
the  following  factors  in  determining 
whether  to  terminate  a  contract  for  de¬ 
fault: 

(1)  The  provisions  of  the  contract, 
and  applicable  laws  and  regulations; 

(2)  The  specific  failure  of  the  con¬ 
tractor  and  excuses,  if  any,  for  such 
failure; 

(3)  'The  period  of  time  which  would 
be  required  for  the  Government  or 
another  contractor  to  complete  the  work 
as  compared  to  the  time  required  for 
completion  by  the  delinquent  con¬ 
tractor; 

(4)  The  effect  of  a  termination  for  ' 
default  on  the  ability  of  the  contractor 
to  liquidate  guaranteed  loans,  progress 
payments,  or  advance  payments;  and 

(5)  Any  other  pertinent  facts  and 
circumstances. 

(b)  If  the  contracting  officer  deter¬ 
mines  that  the  contractor’s  failure  to 
perform  arises  from  causes  beyond  its 
control  and  without  its  fault  or  negli¬ 
gence,  the  contracting  officer  shall  not 
terminate  the  contractor’s  right  to  pro¬ 
ceed,  nor  shall  the  contractor  be  charged 
with  liquidated  or  actual  damages  be¬ 
cause  of  any  delays  occasioned  by  such 
causes. 

(c)  If  the  contracting  officer  deter¬ 
mines  that  it  is  in  the  best  interests  of 
the  Government  to  terminate  for  default 
the  contractor’s  right  to  proceed,  the 
contracting  officer  shall  promptly  send 
a  written  notice  to  the  contractor  termi¬ 
nating  its  right  to  proceed.  The  notice 
shall: 

( 1 )  Set  forth  the  contract  number  and 
date; 

(2)  Describe  the  act  or  omissions,  and 
the  extent  of  the  resultant  delay,  con¬ 
stituting  the  default; 

(3)  State  that  the  contractor’s  right 
to  proceed  further  with  performance  of 
the  contract  (or  of  a.  specified  portion 

.-of  the  contract)  is  terminated; 

(4)  State  that  the  Government  may 
cause  the  contract  to  be  completed  and 
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ceeds  of  any  such  transfer  or  dlsposiu 
shall  be  applied  in  reduction  of  any  ^ 
ments  to  be  made  by  the  Government  to  th' 
Contractor  under  this  contract  or 
otherwise  be  credited  to  the  price  or*^ 
of  the  work  covered  by  this  contract  or 
in  such  other  manner  as  the  Contra/^ 
Officer  may  direct: 

(8)  Complete  performance  of  such  tort 
of  the  work  as  shall  not  have  been  te^ 
nated  by  the  Notice  of  Termination;  a^* 

(9)  Take  such  action  as  may  be  necessar* 

or  as  the  Contracting  Officer  may  dirert^ 
the  protection  and  preservation  of  the  nron! 
erty  related  to  this  contract  which  is  in^ 
possession  of  the  Contractor  and  in  whlA 
the  Government  has  or  may  acquire  u 
Interest.  ** 

At  any  time  after  expiration  of  the  plant 
clearance  period,  as  defined  in  32  CPR  part*' 
as  it  may  be  amended  from  time  to  tta^ 
the  Contractor  may  submit  to  the  Coning 
Ing  Officer  a  list,  certified  as  to  quantity  and 
quality,  of  any  or  all  items  of  terminafion 
inventory  not  previously  disposed  of,  eicln. 
sive  of  items  the  disposition  of  which  lui 
been  directed  or  authorized  by  the  C<hi. 
tracting  Officer,  and  may  request  the  Qof. 
ernment  to  remove  such  items  or  enter  Into 
a  storage  agreement  covering  them.  Not 
later  than  fifteen  (15)  days  thereafter,  the 
Government  will  accept  title  to  such  item* 
and  remove  them  or  enter  into  a  stcxagt 
agreement  covering  the  same:  Provided 
That  the  list  submitted  shall  be  subject  to 
verification  by  the  Contracting  Officer  upon 
removal  of  the  items,  or  if  the  item*  an 
stored,  within  forty-five  (45)  days  from  the 
date  of  submission  of  the  list,  and  any  neces> 
sary  adjustment  to  correct  the  list  as  sub¬ 
mitted  shall  be  made  prior  to  final  setUe* 
ment. 

•  (c)  After  receipt  of  a  Notice  of  Termina¬ 
tion,  the  Contractor  shail  submit  to  the  Con¬ 
tracting  Officer  its  termination  claim,  in  the 
form  and  with  certification  prescribed  by  the 
Contracting  Officer.  Such  claim  shall  be 
submitted  promptly  but  in  no  event  later 
than  one  year  from  the  effective  date  of  te^ 
mination,  unless  one  or  more  extensions  In 
writing  are  granted  by  the  Contracting  Of¬ 
ficer,  upon  request  of  the  Contractor  made  In 
writing  within  such  one  year  period  or 
authorized  extension  thereof.  Howevo,  If 
the  Contracting  Officer  determines  that  th* 
facts  Justify  such  action,  he  may  receive  and 
act  upon  any  such  termination  claim  at  an; 
time  after  such  one  year  period  or  any  exten¬ 
sion  thereof.'  Upon  failure  of  the  Contractor 
to  submit  its  termination  claim  within  th* 
time  allowed,  the  Contracting  Officer  may, 
subject  to  any  Settlement  Review  Board  ap¬ 
provals  required  by  32  CFR  Part  8  in  effect 
as  of  the  date  of  execution  of  this  contract, 
determine,  on  the  basis  of  information  audl- 
able  to  him,  the  amount,  if  any,  due  to  th* 
Contractor  by  reason  of  the  termination  and 
shall  thereupon  pay  to  the  Contract  th* 
amount  so  determined. 

(d)  Subject  to  the  provisions  of  para¬ 
graph  (c),  and  subject  to  any  Settlement 
Review  Board  approvals  required  by  32  CFB 
Part  8  in  effect  as  of  the  date  of  execution 
of  this  contract,  the  Contractor  and  th* 
Contracting  Officer  may  agree  upon  th* 
whole  or  any  part  of  the  amount  cxr  amount* 
to  be  paid  to  the  Contractor  by  reascffi  of 
the  total  or  partial  termination  of  work  pur¬ 
suant  to  this  clause,  which  amount  or 
amounts  may  include  a  reasonable  allow¬ 
ance  for  profit  on  work  done:  ProviM, 
That  such  agreed  amount  or  amounts,  ex¬ 
clusive  of  settlement  costs,  shall  not  exo*ri 
the  total  contract  price  as  reduced  by 
amount  of  pa3rments  otherwise  made 
as  further  reduced  by  the  contract  price  of 
work  not  terminated.  The  contract  *h*B 
be-  amended  accordingly,  and  the  CPntrsctor 
shall  be  paid  the  agreed  amount.  NotW 
in  paragraph  (e)  of  this  clause,  prescrlbini 
the  amount  to  be  paid  to  the  Contractor# 


that  the  contractor  will  be  held  liable 
for  any  excess  costs; 

(5)  State  that  the  Government  re¬ 
serves  all  rights  and  remedies  provided 
by  law  or  under  the  contract,  in  addition 
to  chaining  excess  costs; 

(6)  State  that  the  notice  constitutes 
a  decision,  pursuant  to  the  Disputes 
clause,  that  the  contractor  is  in  default 
as  specified  and  that  the  delay  is  not  ex¬ 
cusable;  and 

(7)  State  that  the  contractor  has  the 
right  to  appeal  as  specified  in  the  Dis¬ 
putes  clause. 

(d)  The  same  distribution  shall  be 
made  of  the  termination  notice  as  was 
made  of  the  contract,  including  a  copy 
to  the  surety.  In  addition,  a  copy  shall 
be  furnished  to  the  disbursing  oflBcer 
who  shall  be  advised  to  withhold  further 
payments  under  the  terminated  contract 
pending  additional  instructions  which 
shall  be  given  when  sufficient  informa¬ 
tion  is  available. 

e)  Promptly  after  issuance  of  the 
termination  notice,  the  contracting  offi¬ 
cer  shall  determine  the  manner  in  which 
the  work  is  to  be  completed  and  whether 
the  materials,  appliances,  and  plant 
which  are  on  the  site  will  be  needed. 

§  8.603-4 .  Procedure  in  lieu  of  termi¬ 
nation  for  default.  If,  after  due  consid¬ 
eration,  the  contracting  officer  deter¬ 
mines  that  termination  is  not  in  the  best 
interests  of  the  Government  although 
the  contractor  is  in  default,  he  may  per¬ 
mit  the  contractor  to  continue  the  work, 
and  the  contractor  and  its  sureties  shall 
be  liable  to  the  Government  for  liqui¬ 
dated  damages,  as  specified  in  the  con¬ 
tract,  or  if  liquidated  damages  are  not  so 
specified,  to  any  actual  damages  oc¬ 
casioned  by  the  failure  of  the  contractor 
to  complete  the  work  in  accordance  with 
the  terms  of  the  contract. 

§  8.603-5  Memorandum  by  the  con¬ 
tracting  officer.  In  all  cases  where  a 
contractor’s  right  to  proceed  is  termi¬ 
nated  for  default  or  where  the  procedure 
authorized  by  §  8.603-4  is  followed,  the 
contracting  officer  shall  prepare  a  mem¬ 
orandum  for  the  contract  file  explaining 
fully  the  reasons  for  the  action  taken. 

§  8.603-6  Other  damages.  In  addition 
to  any  excess  costs  occasioned  the  Gov¬ 
ernment  in  connection  with  the  com¬ 
pletion  of  the  work,  the  contractor  and 
its  surety  are  liable  for  liquidated 
damages  if  specified  in  the  contract,  or 
if  liquidated  damages  are  not  specified, 
for  any  actual  damages  occasioned-  by 
such  delay.  All  retained  percentages  of 
progress  payments  previously  made  to 
the  contractor  and  any  progress  pay¬ 
ments  due  for  work  completed  prior  to 
the  termination  of  the  right  to  proceed 
shall  be  used  for  the  purpose  of  liquidat¬ 
ing  the  liability  of  the  contractor  and  its 
surety  to  the  Government  for  such  excess 
costs  and  liquidated  or  actual  damages. 

SUBPART  G — CLAUSES 

§  8.700  Scope  of  subpart.  This  sub¬ 
part  contains  certain  contract  clauses 
related  to  the  termination  of  contracts 
for  the  convenience  of  the  Government 
and  for  default.  Special  purpose  clauses 
when  authorized  by  Departmental  pro¬ 
cedures  and  consistent  with  the  policies 


set  forth  in  this  subchapter  may  be  used 
in  appropriate  cases. 

§  8.701  Termination  clause  for  fixed- 
price  contracts.  Except  as  otherwise 
permitted  by  §  8.705,  the  following  clause 
shall  be  used  in  any  fixed -price  contract 
in  excess  of  $1,000  for  supplies  or  ex¬ 
perimental,  developmental,  or  research 
work  other  than  (a)  construction,  alter¬ 
ations,  or  repair  of  buildings,  bridges, 
roads,  or  other  kinds  of  real  property,  or 
(b)  experimental,  developmental,  or  re¬ 
search  work  with  educational  or  non¬ 
profit  institutions,  where  no  profit  is 
contemplated. 

Termination  for  Convenience  op  the 
Government 

(a)  The  performance  of  work  under  this 
contract  may  be  terminated  by  the  Gov¬ 
ernment  in  accordance  with:  this  clause  in 
whole,  or  from  time  to  time  in  part,  when¬ 
ever  the  Contracting  Officer  shall  determine 
that  such  termination  is  in  the  best  interests 
of  the  Government.  Any  such  termination 
shall  be  effected  by  delivery  to  the  Con¬ 
tractor  of  a  Notice  of  Termination  speci¬ 
fying  the  extent  to  which  performance  of 
work  under  the  contract  is  terminated,  and 
the  date  upon  which  such  termination  be¬ 
comes  effective. 

(b)  After  receipt  of  a  Notice  of  Termi¬ 
nation,  and  except  as  otherwise  directed 
by  the  Contracting  Officer,  the  Contractor 
shall : 

(1)  Stop  work  under  the  contract  on  the 
date  and  to  the  extent  specified  in  the  No¬ 
tice  of  Termination; 

(2)  Place  no  further  orders  or  subcon¬ 
tracts  for  materials,  services  or  facilities, 
except  as  may  be  necessary  for  completion 
of  such  portion  of  the  work  under  the  con¬ 
tract  as  is  not  terminated; 

(3)  Terminate  all  orders  and  subcontracts 
to  the  extent  that  they  relate  to  the  per¬ 
formance  of  work  terminated  by  the  Notice 
of  Termination; 

(4)  Assign  to  the  Government,  in  the 
manner,  at  the  times,  and  to  the  extent 
directed  by  the  Contracting  Officer,  all  of 
the  right,  title,  and  interest  of  the  Con¬ 
tractor  under  the  orders  and  subcontracts 
so  terminated,  in  which  case  the  Govern¬ 
ment  shall  have  the  right,  in  its  discretion, 
to  settle  or  pay  any  or  all  claims  arising  out 
of  the  termination  of  such  orders  and  sub¬ 
contracts; 

(5)  Settle  all  outstanding  liabilities  and 
all  claims  arising  out  of  such  termination 
of  orders  and  subcontracts,  with  the  ap¬ 
proval  or  ratification  of  the  Contracting  Of¬ 
ficer,  to  the  extent  he  may  require,  which 
approval  or  ratification  shall  be  final  for 
all  the  purposes  of  this  clause; 

(6)  Transfer  title  and  deliver  to  the  Gov¬ 
ernment,  in  the  manner,  at  the  times,  and 
to  the  extent,  if  any,  directed  by  the  Con¬ 
tracting  Officer,  (A)  the  fabricated  or  un¬ 
fabricated  parts,  work  in  process,  completed 
work,  supplies,  and  other  material  produced 
as  a  part  of,  or  acquired  in  connection  with 
the  performance  of,  the  work  terminated  by 
the  Notice  of  Termination,  and  (B)  the  com¬ 
pleted  or  partially  completed  plans,  draw¬ 
ings,  information  and  other  property  which, 
if  the  contract  had  been  completed,  would 
have  been  required  to  be  furnished  to  the 
Government; 

(7)  Use  its  best  efforts  to  sell,  in  the  man¬ 
ner,  at  the  times,  to  the  extent,  and  at  the 
price  or  prices  directed  or  authorized  by  the 
Contracting  Officer,  any  property  of  the 
types  referred  to  in  (6)  above:  Provided, 
however.  That  the  Contractor  (A)  shall  not 
be  required  to  extend  credit  to  any  purchaser, 
and  (B)  may  acquire  any  such  property  un¬ 
der  the  conditions  prescribed  by  and  at  a 
price  or  prices  approved  by  the  Contracting 
Officer;  And  provided  further.  That  the  pro¬ 
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erent  of  failure  of  the  Contractor  and 
^  Contracting  Officer  to  agree  upon  the 
amount  to  be  paid  to  the  Contractor 
jLfBoa.  of  the  termination  of  work  pur- 
this  clause,  shall  be  deemed  to 
restrict,  or  otherwise  determine  or 
the  amount  or  amounts  which  may 
I*  «reed  upon  to  be  paid  to  the  Contractor 
Sre^nt  to  this  paragraph  (d) . 

In  the  event  of  the  failure  of  the 
fti^actor  and  the  Contracting  Officer  to 
^  88  provided  in  paragraph  (d)  upon 
^\lu)le  amount  to  be  paid  to  the  Con- 
®  ^or  'by  reason  of  the  termination  of 
pursuant  to  this  clause,  the  Contract- 
^  Officer  shall,  subject  to  any  Settlement 
tevlew  Board  approvals  required  by  32  CFR 
pirt  8  in  effect  as  of  the  date  of  execution 
rf  this  contract,  determine,  on  \he  basis  of 
information  available  to  him,  the  amount, 
jj  jny,  due  to  the  Contractor  by  reason  of 
11^  tenninatlon  and  shall  pay  to  the  Con- 
tjictor  the  amounts  determined  as  follows: 

(1)  For  completed  supplies  accepted  by 
I  ttM  Ctovernment  (or  sold  or  acquired  as 

Bovlded  in  paragraph  (b)  (7)  above)  and 
Jot  theretofore  paid  for,  a  sum  equivalent 
to  the  aggregate  price  for  such  supplies  com¬ 
puted  in  accordance  with  the  price  or  prices 
oeclfled  in  the  contract,  appropriately  ad- 
jiMted  for  any  saving  of  freight  or  other 
charges; 

(2)  The  total  of — 

(A)  The  costs  incurred  in  the  perform- 
ince  of  the  work  terminated,  including  ini- 
tui  costs  and  preparatory  expense  allocable 
thereto,  but  exclusive  of  any  costs  attributa¬ 
ble  to  supplies  paid  or  to  be  paid  for  under 
pnragraph  (e)  (1)  hereof; 

(B)  The  cost  of  settling  and  paying 

arising  out  of  the  termination  of 
work  under  subcontracts  or  orders,  as  pro- 
Tlded  in  paragraph  (b)  (5)  above,  which  are 
properly  chargeable  to  the  terminated  por¬ 
tion  of  the  contract  (exclusive  of  amounts 
piid  OT  payable  on  account  of  supplies  or 
mttsriftiB  delivered  or  services  furnished  by 
nboontractors  or  vendors  prior  to  the  effec¬ 
tive  date  of  the  Notice  of  Termination, 
irtiich  amounts  shall  be  included  in  the 
costs  payable  under  above;  and 

(C)  A  sum,  as  a/proflt,  equal  to  2  per¬ 
cent  of  that  part  of  the  amount  determined 
under  (A)  above  which  represents  the  cost 
of  articles  and  materials  not  processed  by 
the  Contractor,  plus  a  sum  equal  to  8  per¬ 
cent  of  the  remainder  of  such  amount,  but 
the  aggregate  of  such  sums  shall  not  exceed 
( percent  of  the  whole  of  the  amount  de- 
tennined  under  (A)  above,  which  amount 
lor  the  purpose  of  this  subdivision  (C)  shall 
eielude  any  charges  for  interest  on  borrow¬ 
ings:  Provided,  however.  That  if  it  appears 
that  the  Contractor  would  have  sustained 
a  loss  on  the  entire  contract  had  it  been 
completed,  no  profit  shall  be  Included  or 
allowed  under  this  subdivision  (C)  and  an 
q)proprlate  adjustment  shall  be  made  re- 
dndng  the  amount  of  the  settlement  to 
reflect  the  indicated  rate  of  loss;  and 

(3)  The  reasonable  costs  of  settlement,  in¬ 
cluding  accounting,  legal,  clerical,  and  other 
expenses  reasonably  necessary  for  the  prep¬ 
aration  of  settlement  claims  and  supporting 
data  with  respect  to  the  terminated  portion 
ef  the  contract  and  for  the  termination  and 
eettlement  of  subcontracts  thereunder,  to¬ 
gether  with  reasonable  storage,  transporta¬ 
tion,  and  other  costs  inciured  in  connection 
with  the  protection  or  disposition  of  prop- 
sty  allocable  to  this  contract. 

Ihe  total  sum  to  be  paid  to  the  Contractor 

(1)  and  (2)  of  this  paragraph  (e) 
not  exceed  the  total  contract  price  as 
«duced  by  the  amount  of  payments  other- 
,  »l8e  made  and  as  further  reduced  by  the  con¬ 
tact  price  of  work  not  terminated.  Except 
**  normal  spoilage,  and"  except  to  the  ex¬ 
tent  that  the  Government  shall  have  other- 
'dee  expressly  assumed  the  risk  of  loss,  there 
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shall  be  excluded  from  the  amounts  payable 
to  the  Contractor  as  provided  in  (e)  (1)  and 

(2)  (A)  above,  the  fair  value,  as  determined 
by  the  Contracting  Officer,  of  property  which 
is  destroyed,  lost, ^  stolen,  or  damaged  so  as 
to  become  undeliverable  to  the  Government, 
or  to  a  buyer  pvirsuant  to  paragraph  (b)  (7). 

(f )  Any  determination  of  costs  under  para¬ 
graph  (c)  or  (e)  thereof  shall  be  governed 
by  the  principles  for  consideration  of  costs 
set  forth  in  32  CFR  8.302,  as  in  effect  on 
the  date  of  this  contract. 

(g)  The  Contractor  shall  have  the  right 
of  appeal,  under  the  clause  of  this  con¬ 
tract  entitled  “Disputes,”  from  any  deter¬ 
mination  made  by  the  Contraetting  Officer 
under  paragraphs  (c)  or  (e)  above,  except 
that  if  the  Contractor  has  failed  to  submit 
its  claim  within  the  time  provided  in  para¬ 
graph  (c)  above  and  has  failed  to  request 
extension  of  such  time,  it  shall  have  no 
such  right  of  appeal.  In  any  case  where 
the  Contracting  Officer  has  made  a  deter¬ 
mination  of  the  amoimt  due  under  para¬ 
graph  (c)  or  (e)  above,  the  Government 
shall  pay  to  the  Contractor  the  following:  (i) 
If  there  is  no  right  of  appeal  hereunder  or 
if  no  timely  appeal  has  been  taken,  the 
amount  so  determined  by  the  Contracting 
Officer,  or  (ii)  if  an  appeal  has  been  taken, 
the  amount  finally  determined  on  such  ap¬ 
peal. 

(h)  In  arriving  at  the  amount  due  the 
Contractor  under  this  clause  there  shall  be 
deducted  (1)  all  unliquidated  advance  or 
other  payments  on  account  theretofore  made 
to  the  Contractor,  applicable  to  the  ter¬ 
minated  portion  of  this  contract,  (ii)  any 
claim  which  the  Government  may  have 
against  the  Contractor  in  connection  with 
this  contract,  and  (lii)  the  agreed  price  for, 
or  the  proceeds  of  sale  of,  any  materials, 
supplies,  or  other  things  acquired  by  the 
Contractor  or  sold,  pursuant  to  the  pro¬ 
visions  of  this  clause,  and  not  otherwise  re¬ 
covered  by  or  credited  to  the  Government. 

(i)  If  the  determination  hereunder  be  par¬ 
tial,  prior  to  the  settlement  of  the  termi¬ 
nated  portion  of  this  contract,  the  Contractor 
may  file  with  the  Contracting  Officer  a  re¬ 
quest  in  writing  for  an  equitable  adjust¬ 
ment  of  the  price  or  prices  specified  in  the 
contract  relating  to  the  continued  portion 
of  the  contract  (the  portion  not  terminated 
by  thw  Notice  of  Termination),  and  such 
equitable  adjustment  as  may  be  agreed 
upon  shall  be  made  in’ such  price  or  prices. 

(j)  The  Government  may  from  time  to 
time,  under  such  terms  and  conditions  as  it 
may  prescribe,  make  partial  payments  and 
payments  on  account  against  costs  Incurred 
by  the  Contractor  in  connection  with  the 
terminated  portion  of  this  contract  when¬ 
ever  in  the  opinion  of  the  Contracting  Of¬ 
ficer  the  aggregate  of  such  pajinents  shall 
be  within  the  amount  to  which  the  Con¬ 
tractor  will  be  entitled  hereunder.  If  the 
to,tal  of  such  payments  is  in  excess  of  the 
amount  finally  agreed  or  determined  to  be 
due  under  this  clause,  such  excess  shall  be 
payable  by  the  Contractor  to  the  Govern¬ 
ment  upon  demand,  together  with  interest 
computed  at  the  rate  of  6  percent  per  an¬ 
num,  for  the  period  from  the  date  such  ex¬ 
cess  pa3nnent  is  received  by  the  Contractor 
to  the  date  on  which  such  excess  is  repaid 
to  the  Government:  Provided,  however. 
That  no  interest  shall  be  charged  with  re¬ 
spect  to  any  such  excess  payment  attribut¬ 
able  to  a  reduction  in  the  Contractor’s 
claim  by  reason  of  retention  or  other  lis- 
position  of  termination  inventory  until  ten 
days  after  the  date  of  such  retention  or  dis¬ 
position,  or  such  later  date  as  determined 
by  the  Contracting  Officer  by  reason  of  the 
circumstances. 

(k)  Unless  otherwise  provided  for  in  this 
contract,  or  by  applicable  statute,  the  Con¬ 
tractor,  from  the  effective  date  of  termina¬ 
tion  and  for  a  period  of  six  years  after  final 
settlement  under  this  contract,  shall  pre¬ 


serve  and  make  available  to  the  Govern¬ 
ment  at  all  reasonable  times  at  ^e  Office 
of  the  Contractor  but  without  direct  charge 
to  the  Government,  all  its  books,  records, 
doc\unents,  and  other  evidence  beuing  on 
the  costs  and  expenses  of  the  Contractor 
under  this  contract  and  relating  to  the  work 
terminated  hereunder,  or,  to  the  extent  ap¬ 
proved  by  the  Contracting  Officer,  photo¬ 
graphs,  micro-photographs,  or  other  au¬ 
thentic  reproductions  thereof. 

§  8.702  Termination  clause  for  cost- 
reimbursement  type  contracts.  The  fol¬ 
lowing  clause  shall  be  used  in  any  cost- 
reimbursement  type  contract,  as  defined 
in  §  3.404,  of  this  chapter,  for  supplies 
and  experimental,  developmental,  or  re¬ 
search  work  other  than  (a)  construc¬ 
tion,  alterations,  or  repair  of  buildings, 
bridges,  roads,  or  other  kinds  of  real 
property,  or  (b)  experimental,  develop¬ 
mental,  or  research  work  with  educa¬ 
tional  or  nonprofit  institutions,  where 
no  fee  is  contemplated. 

Termination 

(a)  The  performance  of  work  under  the 
contract  may  be  terminated  by  the  Govern¬ 
ment  in  accordance  with  this  clause  in 
whole,  or  from  time  to  time  in  part: 

(1)  Whenever  the  Contractor  shall  default 
in  performance  of  this  contract  in  accordance 
with  its  terms  (including  in  the  term  “de¬ 
fault”  any  such  failure  by  the  Contractor  to 
make  progress  in  the  prosecution  of  the  work 
hereunder  as  endangers  such  performance), 
and  shall  fail  to  cure  such  default  within  a 
period  of  ten  days  (or  such  longer  periods  as 
the  Contracting  Officer  may  allow)  after  re¬ 
ceipt  from  the  Contracting  Officer  of  a  notice 
specifying  the  default;  or 

(2)  Whenever  for  any  reason  the'  Con¬ 
tracting  Officer  shall  determine  that  such 
termination  is  in  the  best  interests  of  the 
Government. 

Any  such  termination  shall  be  effected  by 
delivery  to  the  Contractor  of  a  Notice  of 
Termination  specif3dng  whether  termination 
is  for  the  default  of  the  Contractor  or  for 
the.  convenience  of  the  Government,  the  ex¬ 
tent  to  which  performance  of  work  under  the 
contract  is  terminated,  and  the  date  upon 
which  such  termination  becomes  effective. 
If,  after  notice  of  termination  of  this  contract 
for  default  under  ( 1 )  above,  4t  is  determined 
that  the  Contractor’s  failure  to  perform  or  to 
make  progress  in  performance  is  due  to 
causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  Contractor  pur¬ 
suant  to  the  provisions  of  the  clause  of  this 
contract  relating  to  excusable  delays,  the 
Notice  of  Termination  shall  be  deemed  to 
have  been  issued  under  (2)  above,  and  the 
rights  and  obligations  of  the  parties  hereto 
shall  in  such  event  be  governed  accordingly.  . 

(b)  After  receipt  of  a  Notice  of  Termina¬ 
tion  and  except  as  otherwise  directed  by  the 
Contracting  Officer,  the  Contractor  shall: 

(1)  Stop  work  under  the  contract  on  the 
date  and  to  the  extent  specified  in  the  Notice 
of  Termination; 

(2)  Place  no  further  orders  or  subcontracts 
for  materials,  services,  or  facilities,  except  as 
may  be  necessary  for  completion  of  such 
portion  of  the  work  under  the  contract  as  is 
not  terminated; 

(3)  Terminate  all  orders  and  sub¬ 
contracts  to  the  extent  that  they  relate  to 
the  performance  of  work  terminated  by  the 
Notice  of  Termination; 

(4)  Assign  to  the  Government,  in  the 
manner  and  to  the  extent  directed  by  the 
Contracting  Officer,  all  of  the  right,  title, 
and  interest  of  the  Contractor  under  the 
orders  or  subcontracts  so  terminated,  in 
which  case  the  Government  shall  have  the 
right,  in  its  discretion,  to  settle  or  pay 
any  or  all  claims  arising  out  of  th#  ter¬ 
mination  of  such  orders  and  subcontracts; 
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(D)  There  shall  be  included  therein  a  ikw 
tion  of  the  fee  payable  under  the  conw  | 
determined  as  follows — 

(I)  In  the  event  of  the  termination  or  thi 
contract  for  the  convenience  of  the  Gov^ 
ment  and  not  for  the  default  of  the 
tractor,  there  shall  be  paid  a  percentaeerf 
the  fee  equivalent  to  the  percentage^t^ 
completion  of  work  contemplated  by 
contract,  less  fee  payments  previously 
hereunder;  or 

(II>  In  the  event  of  the  termination  of 
this  contract  for  the  default  of  the  Contra^ 
tor,  the  total  fee  payable  shall  be  such  pm. 
portlonate  part  of  the  fee  (or,  if  this  ^ 
tract  calls  for  articles  of  different  types,  d 
such  part  of  the  fee  as  is  reasonably  allocabh 
to  the  type  of  article  under  consideration)  u 
the  total  number  of  articles  delivered  to  and 
accepted  by  the  Government  bears  to  the 
total  number  of  articles  of  a  like  called 
for  by  this  contract; 

If  the  amount  determined  under  this  sub¬ 
paragraph  ( 14  is  less  than  the  total  payment 
theretofore  made  to  the  Contractor,  the  (Km- 
tractor  shall  repay  to  the  Government  the 
excess  amount;  or 

<2)  If  the  settlement  includes  only  the 
fee,  the  amount  thereof  will  be  determined 
in  accordance  with  subparagraph  (D)  above 

(f)  The  Contractor  shall  hav^  the  right 
of  appeal,  under  the  clause  of  this  contiaet 
entitled  “Disputes,”  from  any  determination 
made  by  the  Contracting  Officer  under  para- 
graph  (c)  or  (e)  above,  except  that  if  the 
Contractor  has  failed  to  submit  -tts 
within  the  time  provided  in  paragraph  (c) 
above  and  has  failed  to  request  extension  of 
such  time,  it  shall  have  no  such  right  of 
appeal.  In  any  case  where  the  Contracting 
Officer  has  made  a  determination  of  the 
amount  due  under  paragraph  (c)  or  (e) 
above,  the  Government  shall  pay  to  the  Con¬ 
tractor  the  following:  (i)  If  there  is  no  right 
of  appeal  hereunder  or  if  no  timely  appeal 
has  been  taken,  the  amount  so  determined 
by  the  Contracting  Officer,  or  (11)  if  an  ap¬ 
peal  has  been  taken,  the  amount  finally  de¬ 
termined  on  such  appeal. 

(g)  In  arriving  at  the  amount  due  the 
Contractor  under  this  clause  there  shall  be 
deducted  (i)  all  unliquidated  advance  or 
other  (payments  theretofore  made  to  the 
Contractor,  applicable  to  the  terminated 
portion  of  this  contract,  (ii)  any  claim  which 
the  Government  may  have  against  the  Con¬ 
tractor  in  connection  with  this  contract,  and 
(iii)  the  agreed  price  for,  or  the  proceeds  of 
sale  of,  any  materials,  supplies,  or  other 
things  acquired  by  the  Contractor  or  sold 
pursuant  to  the  provisions  of  this  clause 
and  not  otherwise  recovered  by  or  credited 
to  the  Government. 

(h)  In  the  event  of  a  partial  termination, 
the  portion  of  the  fee  which  is  payable  with 
respect  to  the  work  under  the  continued  por¬ 
tion  of  the  contract  shall  be  equitably  ad¬ 
justed  by  agreement  between  the  Contractor 
and  the  Contracting  Officer,  and  such  adjust¬ 
ment  shall  be  evidenced  by  an  amendment  to 
this  contract. 

(1)  The  Government  may  from  time  to 
time,  under  such  terms  and  conditions  as  it 
may  prescribe,  make  partial  pa3rment8  and 
payments  on  account  against  costs  inclined 
by  the  Contractor  in  connection  with  the 
terminated  portion  of  the  contract  when¬ 
ever  in  the  opinion  of  the  Contracting  Offlca 
the  aggregate  of  such  payments  shall  be 
within  the  amount  to  which  the  Contractor 
will  be  entitled  hereunder.  If  the  total  of 
such  payments  is  in  excess  of  the  amount 
finally  determined  to  be  due  under  this 
clause,  such  excess  shall  be  payable  by  the 
Contractor  to  the  Government  upon  demand 
together  with  interest  computed  at  the  rate 
of  6  percent  per  annum,  for  the  period  frost 
the  date  such  excess  payment  is  received  by 
the  Contractor  to  the  date  on  which  sucb 
excess  is  repaid  to  the  Government:  fn- 
vided,  however.  That  no  interest  shall  be 


scribed  by  the  Contracting  Officer.  Such 
claim  shall  be  submitted  promptly  but  in 
no  event  later  than  one  year  from  the 
effective  date  of  termination,  unless  one  or 
more  extensions  in  writing  are  granted  by 
the  Contracting  Officer,  upon  request  of  the 
Contractor  made  in  writing  within  such  one 
year  period  or  authorized  extension  thereof. 
However,  if  the  Contracting  Officer  deter¬ 
mines  that  the  facts  justify  such  action,  he 
may  receive  and  act  upon  any  such  ter¬ 
mination  claim  at  any  time  after  such  one 
year  period  or  any  extension  thereof.  Upon 
failure  of  the  Contractor  to  submit  its 
termination  claim  within  the  time  allowed, 
the  Contracting  Officer  may,  subject  to  any 
Settlement  Review  Board  approvals  required 
by  32  CFR  Part  8  in  effect  as  of  the  date  of 
execution  of  this  contract,  determine,  on 
the  basis  of  information  available  to  him, 
the  amount,  if  any,  due  to,  the  Contractor 
by  reason  of  the  termination  and  shall 
thereupon  pay  to  the  Contractor  the  amount 
so  determined. 

(d)  Subject  to  the  provisions  of  paragraph 
(c),  and  subject  to  any  Settlement  Review 
Board  approvals  required  by  32  CFR  Part 
8  in  effect  as  of  the  date  of  execution  of  this 
contract,  the  Contractor  and  the  Contracting 
Officer  may  agree  upon  the  whole  or  any  part 
of  the  amount  or  amounts  to  be  paid  (in¬ 
cluding  an  allowance  for  the  fee)  to  the 
Contractor  by  reason  of  the  total  or  partial 
termination  of  work  pursuant  to  this  clause. 
The  contract  shall  be  amended  accordingly, 
and  the  Contractor  shall  be  paid  the  agreed 
amount. 

(e)  In  the  event  of  the  failure  of  the 
Contractor  and  the  Contracting  Officer  to 
agree  in  whole  or  in  part,  as  provided  in 
paragraph  (d),  as  to  the  amounts  with  re¬ 
spect  to  costs  and  fee,  or  as  to  the  amount 
of  the  fee,  to  be  paid  to  the  Contractor  in 
connection  with  the  termination  of  work 
pursuant  to  this  clause,  the  Contracting 
Officer  shall,  subject  to  any  Settlement  Re¬ 
view  Board  approvals  required  by  32  CFR 
Part  8  in  effect  as  of  the  date  of  execution 
of  this  contract,  determine,  on  the  basis  of 
information  available  to  him,  the  amount,  if 
any,  due  to  the  Contractor  by  reason  of  the 
termination  and  shall  pay  to  the  Contractor 
the  amount  determined  as  follows : 

(1)  If  the  settlement  includes  cost  and 
fee  ■  T  ^ 

(A)  There  shall  be  included  therein  all 
costs  and  expenses  reimbursable  in  accord¬ 
ance  with  this  contract,  not  previously  paid 
to  the  Contractor  for  the  performance  of  this 
contract  prior  to  the  effective  date  of  the 
Notice  of  Termination,  and  such  of  these 
costs  as  may  continue  for  a  reasonable  time 
thereafter  with  the  approval  of  or  as  directed 
by  the  Contracting  Officer:  Provided,  how¬ 
ever,  That  the  Contractor  shall  proceed  as 
rapidly  as  practicable  to  discontinue  such 
costs; 

(B)  There  shall  be  included  therein  so  far 
as  not  included  under  (A)  above,  the  cost 
of  settling  and  paying  claims  arising  out  of 
the  termination  of  work  under  subcontracts 
or  orders,  as  provided  in  paragraph  (b)  (5) 
above,  which  are  properly  chargeable  to  the 
Ufermlnated  portion  of  the  contract; 

(C)  There  shall  be  included  therein  tftw 
reasonable^ costs  of  settlement,  including  ac¬ 
counting,  legal,  clerical,  and  other  expenses 
reasonably  necessary  for  the  preparation  of 
settlement  claims  and  supporting  data  with 
respect  to  the  terminated  portion  of  the  con¬ 
tract  and  for  the  termination  and  settlement 
of  subcontracts  thereunder,  together  with 
reasonable  storage,  transportation,  and  other 
costs  Incurred  in  connection  with  the  pro¬ 
tection  or  disposition  of  termination  inven¬ 
tory:  Provided,  however.  That  if  the  termi¬ 
nation  is  for  default  of  the  Contractor  there 
shall  not  be  Included  any  amounts  for  the 
preparation  of  the  Contractor’s  settlement 
proposal:  and 


(5)  With  the  approval  or  ratification  of 
the  Contracting  Officer,  to  the  extent  he 
may  require,  which  approval  or  ratification 
shall  be  final  and  conclusive  for  all  pur¬ 
poses  of  this  clause,  settle  all  outstanding 
liabilities  and  all  claims  arising  out  of  such 
termination  of  orders  and  subcontracts,  the 
cost  of  which  would  be  reimbursable  in 
whole  or  in  part,  in  accordance  with  the 
provisions  of  this  contract; 

(6)  Transfer  title  (to  the  extent  that  title 
has  not  already  been  transferred)  and,  in 
the  manner,  to  the  extent,  and  at  the  times 
directed  by  the  Contracting  Officer,  deliver 
to  the  Government  (A)  the  fabricated  or 
unfabricated  parts,  work  in  process,  com¬ 
pleted  work,  supplies,  and  other  material 
produced  as  a  part  of,  or  acquired  in  respect 
of  the  performance  of,  the  work  terminated 
by  the  Notice  of  Termination,  (B)  the 
completed  or  partially  completed  plans, 
>",rawings,  information,  and  other  property 
which,  if  the  contract  had  been  completed, 
would  be  required  to  be  furnished  to  the 
Government,  and  (C)  the  jigs,  dies,  and 
fixtures,  and  other  special  tools,  and  tooling 
acquired  or  manufactured  for  the  perform¬ 
ance  bf  this  contract  for  the  cost  of  which 
the  Contractor  has  been  or  will  be  re¬ 
imbursed  under  this  contract; 

(7)  Use  its  best  efforts  to  sell  in  the 
manner,  at  the  times,  to  the  extent,  and  at 
the  price  or  prices  directed  or  authorized 
by  the  Contracting  Officer,  any.  property  of 
the  types  referred  to  in  (6)  above:  Pro¬ 
vided.  however.  That  the  Contractor  (A) 
shall  not  be  required  to  extend  credit  to 
any  purchaser,  and  (B)  may  acquire  any 
sucb  property  under  the  conditions  pre¬ 
scribed  by  and  fit  a  price  or  prices  approved 
by  the  Contracting  Officer:  And  provided 
further.  That  the  proceeds  of  any  such 
transfer  or  disposition  shall  be  applied  in 
reduction  of  any  pa3rments  to  be  made  by 
the  Government  to  the  Contractor  under 
this  contract  or  shall  otherwise  be  credited 
to  the  price  or  cost  of  the  work  covered  by 
this  contract  or  paid  in  such  other  manner 
as  the  Contracting  Officer  may  direct; 

(8)  Complete  performance  of  such  part  of 
the  work  as  shall  not  have  been  terminated 
by  the  Notice  of  Termination;  and 

(9)  Take  such  action  as  may  be  necessary, 
or  as  the  Contracting  Officer  may  direct,  for 
the  protection  and  preservation  of  the  prop¬ 
erty  related  to  this  contract  which  is  in 
the  possession  of  Contractor  in  which  the 
Government  has  or  may  acquire  an  interest. 

The  Contractor  shall  proceed  immediately 
with  the  performance  of  the  above  obliga¬ 
tions  notwithstanding  any  delay  in  deter¬ 
mining  or  adjusting  the  amount  of  the  fee, 
or  any  item  of  reimbursable  cost,  under  this 
clause.  At  any  time  after  expiration  of  the 
plant  clearance  period,  as  defined  in  32  CFR 
Part  8,  as  it  may  be  amended  fropi  time 
to  time,  the  Contractor  may  submit  to  the 
Contracting  Officer  a  list,  certified  as  to 
quantity  and  quality,  of  any  or  all  items  of 
termination  Inventory  not  previously  dis¬ 
posed  of,  exclusive  of  items  the  disposition 
of  which  has  been  directed  or  authorized 
by  the  Contracting  Officer,  and  may  request 
the  Government  to  remove  such  items  or 
enter  into  ^  storage  agreement  covering 
them.  Not  later  than  fifteen  (15)  days 
thereafter,  the  Government  will  accept  such 
items  and  remove  them  or  enter  into  a 
storage  agreement  covering  the  same:  Pro¬ 
vided,  That  the  list  submitted  shall  be  sub¬ 
ject  to  verification  by  the  Contracting 
Officer  upon  removal  of  the  items,  or  if  the 
Items  are  stored*  within  forty-five  (45)  days 
from  the  date  of  submission  of  the  list,  and 
any  necessary  adjustment  to  correct  the  list 
as  submitted  shall  be  made  prior  to  final 
settlement. 

(c)  After  receipt  of  a  Notice  of  Termina¬ 
tion,  the  Contractor  shall  submit  to  the 
Contacting  Officer  its  termination  claim  in 
the  form  and  with  the  certification  pre¬ 
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j^ed  with  respect  to  any  such  excess  pay- 
attributable  to  a  reduction  In  the  Con- 
^tor’s  claim  by  reason  of  retention  or 
^er  disposition  of  termination  Inventory 
^tU  ten  days  after  the  date  of  such  reten- 
or  disposition,  or  such  later  date  as  de- 
tarnilned  by  the  Contracting  Officer  by  reason 
of  the  circumstances. 

*M)  The  provisions  of  this  clause  relating 
to  die  fee  shall  be  inapplicable  if  this  con¬ 
tact  does  not  provide  for  payment  of  a  fee. 

(k)  tinless  otherwise  provided  for  in  this 
eontract,  or  by  applicable  statute,  the  Con- 
tiactor  from  the  effective  date  of  termina¬ 
tion  and  for  a  period  of  six  years  after  final 
uttlement  under  this  contract,  shall  pre- 
lerve  and  make  available  to  the  Government 
it  all  reasonable  times  at  the  office  of  the 
Contractor,  but  without  direct  charge  to 
the  Government,  all  its  books,  records,  docu¬ 
ments,  other  evidence  bearing  on  the 
•oat  and  expenses  of  the  Contractor  under 
tys  contract  and  relating  to  the  work  termi¬ 
nated  hereunder,  or,  to  the  extent  approved 
by  the  Contracting  Officer,  photographs, 
micro-photographs,  or  other  authentic  re- 
pfoductions  thereof. 

1^,703  Termination  clause  for  1ixed~ 
price  construction  contracts.  The  follow¬ 
ing  clause  shall  be  inserted  in  all  fixed 
price  construction  contracts  amounting 
to  more  than  $1,000,  except. that  con¬ 
tracting  officers  may,  at  their  discretion, 
omit  the  termination  clause  from  fixed- 
price  construction  contracts  under  $5,000 
when  the  probability  of  termination  for 
convenience  is  remote,  such  as  contracts 
lor  repairs,  improvements,  or  additions 
to  existing  structures : 

TItKMINATION  FOR  CONVENIENCE  OF  THE 

Government 

(a)  The  performance  of  work  under  this 
contract  may  be  terminated  by  the  Govern¬ 
ment  in'  accordance  with  this  clause  In 
whole,  or  from  time  to  time  in  part,  when¬ 
ever  the  Contracting  Officer  shall  determine 
that  such  termination  is  in  the  best  interest 
of  the  Government.  Any  such  termination 
shall  be  effected  by  delivery  to  the  Contractor 
of  a  Notice  of  Termination  specifying  the  ex¬ 
tent  to  which  performance  of  work  under 
the  contract  is  terminated,  and  the  date 
upon  which  such  termination  becomes 
effective. 

(b)  After  receipt  of  a  Notice  of  Termina¬ 
tion,  and  except  as  otherwise  directed  by 
the  Contracting  Officer,  the  Contractor  shall : 

(l)  Stop  work  under  the  contract  on  the 
date  and  to  the  extent  specified  in  the 
Notice  of  Termination; 

(2)  Place  no  further  orders  or  sub¬ 
contracts  for  materials,  services,  or  facilities 
except  as  may  be  necessary  for  completion 

such  portion  of  the  work  under  the  con¬ 
tract  as  is  not  terminated; 

(3)  Terminate  all  orders  and  subcon¬ 
tracts  to  the  extent  that  they  relate  to  the 
perf(»inance  of  work  terminated  by  the 
Notice  of  Termination; 

(4)  Assign  to  the  Government,  in  the 
manner,  at  the  times,  and  to  the  extent  di¬ 
rected  by  the  Contracting  Officer,  all  of  the 
light,  title,  and  interest  of  the  CorNtractor 
under  the  orders  and  subcontracts  so  termi¬ 
nated,  in  which  case  the  Government  shall 
have  the  right,  in  its  discretion,  to  settle  or 
"Pay  any  or  all  claims  arising  out  of  the  ter¬ 
mination  of  such  orders  and  subcontracts; 

(5) .  Settle  all  outstanding  liabilities  and 
*11  claims  arising  out  of  such  termination 
of  orders  and  subcontracts,  with  the  ap¬ 
proval  or  ratification  of  the  Contracting 
Officer  to  the  extent  he  may  require,  which 
approval  or  ratification  shall  be  final  for  all 
the  purposes  of  this  clause; 

(6)  Transfer  title  and  deliver  to  the  Gov- 
•nunent,  in  the  manner,  at  the  times,  and 
to  the  extent,  if  any,  directed  by  the  Con- 
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tracting  Officer,  (A)  the  fabricated  or  un¬ 
fabricated  parts,  work  in  process,  completed 
work,  supplies,  and  other  material  produced 
as  a  part  of,  or  acquired  in  connection  with 
the  performance  of.  the  work  terminated  by 
the  Notice  of  Termination,  and  (B)  the 
completed  or  partially  completed  plans, 
drawings,  information,  and  'other  property 
which,  if  the  contract  has  been  completed, 
would  have  been  required  to  be  furnished 
to  the  Government; 

(7)  Use  its  best  efforts  to  sell,  in  the 
manner,  at  the  times,  to  the  extent,  and  at 
the  price  or  prices  directed  or  authorized 
by  the  Contracting  Officer,  any  property  of 
the  types  referred  to  in  (6)  above:  Provided, 
however.  That  the  Contractor,  (A)  shall  not 
be  required  to  extend  credit  to  any  pxir- 
chaser,  and  (B)  may  acquire  any  such 
property  under  the  conditions  prescribed 
and  at  a  price  or  prices  approved  by  the 
Contracting  Officer:  And  provided  further. 
That  the  proceeds  of  any  such  transfer  or 
disposition  shall  be  applied  in  reduction  of 
any  payments  to  be  made  by  the  Govern¬ 
ment  to  the  Contractor  under  this  contract 
or  shall  otherwise  be  credited  to  the  price 
or  cost  of  the  work  covered  by  this  contract 
or  paid  in  such  other  manner  as  the  Con¬ 
tracting  officer  may  direct; 

(8)  Complete  performance  of  such  part 
of  the  work  fes  shall  not  have  been  ter¬ 
minated  by  the  Notice  of  Termination;  and 

(9)  Take  such  action  as  may  be  neces¬ 
sary,  or  as  the  Contracting  Officer  may  di¬ 
rect,  for  the  protection  and  preservation  of 
the  property  related  to  this  contract  which 
is  in  the  possession  of  the  Contractor  and  in 
which  the  Government  has  or  may  acquire 
an  interest. 

At  any  thne  after  expiration  of  the  plant 
clearance  period,  as  defined  in  32  CFR  Part 
8,  as  it  may  be  amended  from  time  to  time, 
the  Contractor  may  submit  to  the  Contract¬ 
ing  Officer  a  list,  certified  as  to  quantity 
and  quality,  of  any  or  all  items  of  termina¬ 
tion  inventory  not  previously  disposed  of, 
exclusive  of  items  the  disposition  of  which 
has  been  directed  or  authorized  by  the 
Contracting  Officer,  and  may  request  the 
Government  to  remove  such  items  or  enter 
into  a  storage  agreement  covering  them. 
Not  later  than  fifteen  (15)  days  thereafter, 
the  Government  will  accept  title  to  such 
items  and  remove  them  or  enter  into  a  stor¬ 
age  agreement  covering  the  same:  Provided, 
That  the  list  submitted  shall  be  subject  to 
verification  by  the  Contracting  Officer  upon 
removal  of  the  items,  or  if  the  items  are 
stored,  within  forty-five  (45)  days  from  the 
date  of  submission  of  the  list,  and  any 
necessary  adjustment  to  correct  the  list  as 
submitted  shall  be  made  prior  to  final 
settlement. 

(c)  After  receipt  of  a  Notice  of  Termina¬ 
tion,  the  Contractor  shall  submit  to  the 
Contracting  Officer  its  termination  claim,  in 
the  form  and  with  the  certification  pre¬ 
scribed  by  the  Contracting  Officer.  Such 
claim  shall  be  submitted  promptly  but  in 
no  event  later  than  one  year  from  the  effec¬ 
tive  date  of  termination,  unless  one  or  more 
extensions  In  writing  are  granted  by  the 
Contracting  Officer,  upon  request  of  the 
Contractor  made  in  writing  within  such 
one  year  period  or  authorized  extension 
thereof.  However,  if  the  Contracting  Officer 
determines  that  the  facts  Justify  such  ac¬ 
tion,*  he  may  receive  and  act  upon  any  such 
termination  claim  at  any  time  after  such 
one  year  period  or  extension  thereof.  Upon 
failure  of  the  Contractor  to  submit  its  ter¬ 
mination  claim  within  the  time  allowed,  the 
Contracting  Officer  may,  subject  to  any 
Settlement  Review  Board  approvals  required 
by  32  CFR  Part  8  in  effect  as  of  the  date  of 
execution  of  this  contract,  determine,  on 
the  basis  of  information  available  4:o  him, 
the  amount,  if  any,  due  to  the  Contractor 
by  reason  of  the  termination  and  shall 


thereupon  pay  to  the  Contractor  the  amount 
so  determined. 

(d)  Subject  to  the  provisions  of  paragraph 
(c),  and  subject  Tx>  any  Settlement  Review 
Board  Approvals  require  by  32  CFR  Part  8 
in  effect  as  of  the  date  of  execution  of  this 
contract,  the  Contractor  and  the  Contract¬ 
ing  Officer  may  agree  uix>n  the  whole  or  any 
part  of  the  amount  or  amounts  to  be  paid  to 
the  Contractor  by  reason  of  the  total  or  par¬ 
tial  termination  of  work  pursuant  to  this 
clause,  which  amount  or  amounts  may  In¬ 
clude  a  reasonable  allowance  for  profit  on 
work  done:  Provided,  ^That  such  agreed 
amount  or  amounts,  exclusive  of  settlement 
costs,  shall  not  exceed  the  total  contract 
price  as  reduced  by  the  amount  of  payments 
otherwise  made  and  as  further  reduced  by 
the  contract  price  of  work  not  terminated. 
The  contract  shall  be  amended  accordingly, 
and  the  Contractor  shall  be  .paid  the  agreed 
amount.  Nothing  in  paragraph  (e)  of  this 
clause,  prescribing  the  amount  to  be  paid 
to  the  Contractor  in  the  event  of  failure  of 
the  Contractor  and  the  Contracting  Officer  to 
agree  upon  the  whole  amount  to  be  paid  to 
the  Contractor  by  reason  of  the  termination 
of  work  pursuant  to  this  clause,  shall  be 
deemed  to  limit,  restrict,  or  otherwise  de¬ 
termine  or  affect  the  amount  or  amounts 
which  may  be  agreed  upon  to  be  paid  to  the 
Contractor  pursuant  to  this  paragraph  (d). 

(e)  In  the  event  of  the  failure  of  the  Con¬ 
tractor  and  the  Contracting  Officer  to  agree 
as  provided  in  paragraph  (d)  upon  the 
whole  amount  to  be  paid  to  the  Contractor 
by  reason  of  the  Termination  of  work  pur¬ 
suant  to  this  clause,  the  Contracting  Offi¬ 
cer  shall,  subject  to  any  Settlement  Review 
Board  approvals  required  by  32  CFR  Part  8 
in  effect  as  of  the  date  of  execution  of  this 
contract,  determine,  on  the  basis  of  infor¬ 
mation  available  to  him,  the  amount,  if 
any,  due'  to  the  Contractor  by  reason  of  the 
termination  and  shall  pay  to  the  Contractor 
the  amounts  determined  as  follows: 

(1)  With  respect  to  all  contract  work  per¬ 
formed  prior  to  the  effective  date  of  the 
Notice  of  Termination,  the  total  (without 
duplication  of  any  items)  of — 

(A)  The  cost  of  such  work; 

(B)  The  cost  of  settling  and  paying  claims 

arising  out  of  the  termination  of  work  under 
subcontracts  or  orders  as  provided  in  para¬ 
graph  (b)  (5)  above,  exclusive  of  the 

amounts  paid  or  payable  on  account  of  sup¬ 
plies  or  materials  delivered  or  services 
furnished  by  the  subcontractor  prior  to  the 
effective  date  of  the  Notice  of  Termination  of 
work  under  this  contract,  which  amounts 
shall  be  included  in  the  cost  on  account  of 
which  payment  is  made  under  (A)  above; 
and 

(C)  A  sum,  as  a  profit,  equal  to  2  percent 
of  the  part  of  the  amount  determined  under 
(A)  above  which  represents  the  cost  of 
articles  or  materials  delivered  to  the  site 
but  not  incorporated  in  the  work  in  place 
on  the  effective  date  of  the  Notice  of  Ter¬ 
mination,  plus  a  sum  equal  to  8  percent  of 
the  remainder  of  such  amount,  but  the  ag¬ 
gregate  of  such  sums  shall  not  exceed  6  per¬ 
cent  of  the  whole  of  the  amount  determined 
under  (A)  above,  which  amount  for  purposes 
of  this  subdivision  (C)  shall  exclude  any 
charges  for  interest  on  borrowings :  Provided, 
however.  That  if  it  appears  that  the  Con¬ 
tractor  would  have  sustained  a  loss  on  the 
entire  contract  had  it  been  completed,  no 
profit  shall  be  included  or  allowed  under  this 
subdivision  (C)  and  an  appropriate  adjust¬ 
ment  shall  be  made  reducing  the  amount  of 
the  settlement  to  reflect  the  indicated  rate  or 
loss;  and 

(2)  The  reasonable  cost  of  the  preserva¬ 
tion  and  protection  of  property  Incurred  pur¬ 
suant  to  paragraph  (b)  (9);  and  any  other 
reasonable  cost  incidental  to  termination,  of 
work  under  this  contract,  including  expense 
incidental  to  the  determination  of  the 
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promptly  after  receipt  of  a  Notice  of  Termhi. 
tion,  but  in  no  event  later  than  oney^  ' 
from  the  effective  date  thereof,  unle**^  j 
or  more  extensions  in  writing  are  granted^  ^ 
the  Contracting  Officer  upon  written  requi 
of  the  Contractor  within  such  one  ^ 
period  or  authorized  extension  ther^ 
Upon  failure  of  the  Contractor  to  su^ 
its  termination  claim  within  the  tlme^ 
lowed,  the  Contracting  Officer  may,  subject  to 
any  Settlement  Review  Board  approvals 
quired  by  32  CFR  Part  8  in  effect  as  (tf  tbi 
date  of  execution  of  this  contract,  detenaw 
on  the  basis  of  information  available  to 
the  amount,  if  any,  due  to  the  Contractor^ 
reason  of  the  termination  and  shall  th^ 
upon  pay  to  the  Contractor  the  amount  n 
determined. 

(d)  Any  determination  of  costs  under  pv. 
agraph  (c)  shall  be  governed  by  the  cod 
principles  set  forth  in  32  CFR  8.213,  as  In 
effect  on  the  date  of  this  contract. 

(e)  Subject  to  the  provisions  of  paragranir 
(c)  above,  and  subject  to  any  Settlem^ 
Review  Board  approvals  required  by  82 
Part  8  in  effect  as  of  the  date  of  executtia 
of  this  contract,  the  Contractor  and  the  Ck®. 
tracting  Officer  may  agree  upon  the  whole 
or  any  part  of  the  amount  or  amounts  to 
be  paid  to  the  Contractor  by  reason  of  th» 
termination  under  this  clause,  which  amount 
or  amounts  may  include  any  reasonable  csa> 
cellatlon  charges  thereby  incurred  by  ttw 
Contractor  and  any  reasonable  loss  upon 
outstanding  commitments  for  personal  sen- 
ices  which  it  is  unable  to  cancel:  Proviiei, 
however.  Tf^at  in  connection  with  any  out¬ 
standing  commitments  for  personal  servicM 
which  the  Contractor  is  unable  to 

the  Contractor  shall  have  exercised  reaaon- 
able  diligence  to  divert  such  commitmenti 
to  its  other  activities  and  operations.  Any 


the  Contractor  to  the  date  on  which  such 
excess  is  repaid  to  the  Government:  Pro¬ 
vided,  however^  That  no  interest  shall  be 
charged  with  respect  to  any  such  excess  pay¬ 
ment  attributable  to  a  reduction  in  the  Con¬ 
tractor’s  claim  by  reason  of  retention  or  other 
disposition  of  termination  inventory  until 
ten  days  after  the  date  of  such  retention  or 
disposition,  or  such  later  date  as  determined 
by  the  Contracting  Officer  by  reason  of  the 
circumstances. 

(k)  Unless  otherwise  provided  for  In  this 
contract,  or  by  applicable  statute,  the  Con¬ 
tractor,  from  the  effective  date  of  termina¬ 
tion  and  for  a  period  of  six  years  after  final 
settlement  under  this  contract,  shall  pre¬ 
serve  and  make  available  to  the  Government 
at  all  reasonable  times  at  the  office  of  the 
Contractor,  but  without  direct  charge  to  the 
Government,  all  its  books,  records,  docu¬ 
ments,  and  other  evidence  bearing  on  the 
costs  and  expenses  of  the  Contractor  under 
this  contract  and  relating  to  the  work  termi¬ 
nated  hereunder,  or,  to  the  extent  approved 
by  the  Contracting  Officer,  photographs, 
microphotographs,  or  other  authentic  re¬ 
productions  thereof. 

§  8.704  Research  and  development 
contracts  with  educational  and'  other 
nonprofit  institutions. 

§  8.704-1  Termination  clause.  The 
following  clause  shall  be  used  in  any  con¬ 
tract  for  experimental,  developmental, 

,  or  research  work  (whether  fixed-price  or 
cost-reimbursement  type)  with  an  edu¬ 
cational  or  nonprofit  institution:  Pro¬ 
vided,  Such  contract  incorporates,  or  was 
negotiated  on  the  basis  of,  the  cost  prin¬ 
ciples  set  forth  in  Part  15,  Subpart  C  of 
this  chapter;  and  Provided  further  such 
contract  is  placed  on  a  no-fee  or  no¬ 
profit  basis. 

Termination  for  the  Convenience  of  the 
Government 

(a)  The  performance  of  work  under  this 
contract  may  be  terminated,  in  whole  or  from 
time  to  time  in  part,  by  the  Government 
whenever  for  any  reason  the  Contracting  Of¬ 
ficer  shall  determine  that  such  termination 
is  in  the  best  Interests  of  the  Government. 

Termination  of  work  hereunder  shall  be  ef¬ 
fected  by  delivery  to  the  Contractor  of  a  No- 

^  tice  of  Termination  specifying  the  extent  to 
which  performance  of  work  under  the  con¬ 
tract  is  terminated  and  the  date  upon  which 
such  termination  becomes  effective. 

(b)  After  receipt  of  the  Notice  of  Termina¬ 

tion  the  Contractor  shall  cancel  its  outstand¬ 
ing  commitments  hereunder  covering  the 
procurement  of  materials,  supplies,  equip¬ 
ment  and  miscellaneous  items.  In  addition 
the  Contractor  shall  exercise  all  reasonable 
diligence  to  accomplish  the  cancellation  or 
diversion  of  its  outstanding  commitments 
covering  personal  services  and  extending  be¬ 
yond  the  date  of  such  termination  to  the 
extent  that  they  relate  to  the  performance 
of  any  work  terminated  by  the  notice.  With 
respect  to  such  cancelled  commitments  the 
Contractor  agrees  to  (i)  settle  all  outstand¬ 
ing  liabilities  and  all  claims  arising  out  of 
such  cancellation  of  commitments,  with  the 
approval  or  ratification  of  the  Contracting 
Officer,  to  the  extent  he  may  require,  which 
approval  or  ratification  shall  be  final  for  all 
purposes  of  this  clause,  and^(ii)  assign  to 
the  Government,  in  the  manner,  at  the  time, 
and  to  the  extent  directed  by  the  Contracting 
Officer,  all  of  the  right,  title,  and  interest  of 
the  Contractor  under  the  orders  and  subcon¬ 
tracts  so  terminated,  in  which  case  the  Gov¬ 
ernment  shall  have  the  right,  in  its  discre-  -  —  „  - 

tion,  to  settle  or  pay  any  or  all  claims  arising  applied  in  reduction  of  any  payments  to 
out  of  the  termination  of  such  orders  and  m^e  by  the  Government  to  the  Contrad 
subcontracts.  under  this  contract  or  shall  otherwlsa 

(c)  The  Contractor  shall  submit  Its  ter-  credited  to  the  price  or  cost  of  work  cova 
roination  claim  to  the  Contracting  Officer  by  this  contract  or  paid  in  such  other  mi 


amount  due  to  the  Contractor  as  the  result  of 
the  termination  of  work  under  this  contract. 

The  total  sum  to  be  paid  to  the  Contractor 
under  (1)  above  shall  not  exceed  the  total 
contract  price  as  reduced  by  the  amount 
of  payments  otherwise  made  and  as  further 
reduced  by  the  contract  price  of  work  not 
terminated.  Except  for  normal  spoilage,  and 
except  to  the  extent  that  the  Government 
shall  have  otherwise  expressly  assumed  the 
risk  of  loss,  there  shall  be  excluded  from  the 
amounts  payable  to  the  Contractor  under 
(i)  above,  the  fair  value,  as  determined  by 
the  Contracting  Officer,  of  property  which  is 
destroyed,  lost,  stolen,  or  damaged  so  as  to 
become  undeliverable  to  the  Government,  or 
to  a  buyer  pursuant  to  paragraph  (b)  (7) . 

(f)  Any  determination  of  costs  under 
paragraph  (c)  or  (e)  hereof  shall  be  governed 
by  the  principles  for  consideration  of  costs 
set  forth  in  32  CFR  8.302  as  in  effect  on  the 
date  of  this  contract. 

(g)  The  Contractor  shall  have  the  right  of 
appeal,  under  the  clause  of  this  contract 
entitled  ‘‘Disputes,’*  from  any  determination 
made  by  the  Contracting  Officer  under  para¬ 
graphs  (c)  or  (e)  above,  except  that  if  the 
Contractor  has  failed  to  submit  its  claim 
within  the  time  provided  in  paragraph  (c) 
above  and  has  failed  to  request  extension  of 
such  time,  it  shall  have  no  such  right  of 
appeal.  In  any  case  where  the  Contracting 
Officer  has  made  a  determination  of  the 
amount  due  under  paragraph  (c)  or  (e) 
above,  the  Government  shall  p>ay  to  the 
Contractor  the  following:  (i)  If  there  is  no 
right  of  appeal  hereunder  or  if  no  timely 
appeal  has  been  taken,  the  amount  so  de¬ 
termined  by  the  Contracting  Officer,  or  (ii) 
if  an  appeal  hsis  been  taken,  the  amount 
finally  determined  on  such  appeal. 

(h)  In  arriving  at  the  amount  due  the 
Contractor  under  this  clause  there  shall  be 
deducted  (i)  all  unliquidated  advance  or 
other  payments  on  account  theretofore  made 
to  the  Contractor,  applicable  to  the  ter¬ 
minated  portion  of  this  contract,  (il)  any 
claim  which  the  Government  may  have 
against  the  Contractor  in  connection  with 
this  contract,  and  (ill)  the  agreed  price  for, 
or  the  proceeds  of  sale  of,  any  materials,  sup¬ 
plies,  or  other  things  kept  by  the  Contractor 
or  sold,  pursuant  to  the  provisions  of  this 
clause, '  and  not  otherwise  recovered  by  or 
credited  to  the  Government. 

(i)  If  the  termination  hereunder  be  par¬ 
tial,  prior  to  the  settlement  of  the  terminated  , 
portion  of  this  contract,  the  Contractor  may 
file  with  the  Contracting  Officer  a  request  in 
writing  for  an  equitable  adjustment  of  the 
price  or  prices  specified  in  the  contract  relat¬ 
ing  to  the  continued  portion  of  the  contract 
(the  portion  not  terminated  by  the  Notice 
of  Termination) ,  and  such  equitable  adjust¬ 
ment  as  may  be  agreed  upon  shall  be  made 
in  such  price  or  prices;  however,  nothing 
contained  herein  shall  limit  the  right  of  the 
Government  and  the  Contractor  to  agree 
upon  the  amount  or  amounts  to  be  paid  to 
the  Contractor  for  the  completion  of  the 
continued  portion  of  the  contract  when  said 
contract  does  not  contain  an  established  con¬ 
tract  price  for  such  .continued  portion. 

(J)  The  Government  may  from  time  to 
time,  under  such  terms  and  conditions  as  it 
may  prescribe,  make  partial  pa3mients  and 
payments  on  account  against  costs  incurred 
by  the  Contractor  in  connection  with  the 
terminated  portion  of  this  contract  whenever 
In  the  opinion  of  the  Contracting  Officer  the 
aggregate  of  such  payments  shall  be  within 
the  amount  to  which  the  Contractor  will  be 
entitled  hereunder.  If  the  total  of  such  pay¬ 
ments  is  in  excess  of  the  amount  finally 
agreed  or  determined  to  be  due  under  this 
clause,  such  excess  shall  be  payable  by  the 
Contractor  to  the  Government  upon  demand, 
together  with  interest  computed  at  the  rate 
of  6  percent  per  annum,  for  the  period  from 
the  date  such  excess  payment  is  received  by 


such  agreement  shall  be  embodied  in  u 
amendment  to  this  contract  and  the  (km* 
tractor  shall  be  paid  the  agreed  amount. 

(f)  The  Government  may  from  tiou  to 
time,  under  such  terms  and  conditions' a*  It 
prescribe,  make  partial  paymenti 


may 

against  costs  incurred  by  the  Contractor 
in  connection  with  the  terminated  pordol 
of  this  contract,  whenever,  in  the  oplnloa 
of  the  Contracting  Officer,  the  aggregate  ot 
such  payments  is  within  the  amount  to 
which  the  Contractor  will  be  entitled  hHi- 
If  the  total  of  such  payments  is  is 


under, 

excess  of  the  amount  finally  agreed  ot  do* 
termined  to  be  due  under  this  clause,  such 
excess  shall  be  payable  by  the  Contractor 
to  the  Government  upon  demand:  Provided, 
That  if  such  excess  is  not  so  podd  upas 
demand,  interest  thereon  shall  be  payable 
by  the  contractor  to  the  Government  at  the 
rate  of  6  percent  per  annum,  beginning  30 
days  from  the  date  of  such  demand. 

(g)  The  Contractor  agrees  to A'ransfer  title 
and  deliver  to  the  Government,  in  the  man¬ 
ner,  at  the  time,  and  to  the  extent',  if  any, 
directed  by  the  Contracting  Officer,  such  in¬ 
formation  and  items  which,  if  the  contract 
had  been  completed,  would  have  been 
quired  to  be  furnished  to  the  Government, 
including : 

(1)  Completed  or  partially  corapletei 
plans,  drawings  and  information;  and 

(2)  Materials  or  equipment  produced  of 
in  process  or  acquired  in  connection  witb 
the  performance  of  the  work  terminated  by 
the  notice. 

Other  than  the  above,  any  termination  in¬ 
ventory  resulting  from  the  termination' of 
the  contract  may,  with  the  written  approni' 
of  the  Contracting  Officer,  be  sold  or  a^ 
quired  by  the  Contractor  under  the  condl- 


r 


^slurday,  November  29,  1958 

the  Contracting  Officer  may  direct, 
final  disposition  of  property  arising 
termination,  the  Contractor  agrees 
*‘”^6  such  action  as  may  be  necessary,  or 
Contracting  Officer  may  direct,  for 
J*  Election  and  preservation  of  the  prop- 
***^ated  to  this  contract  which  is  In 
^  possession  of  the  Contractor  and  In 
Government  has  or  may  acquire 
in  interest. 

/h)  Any  disputes  as  to  questions  bf  fact 
ghich  may  arise  hereunder  shall  be  subject 
"Disputes”  clause  of  this  contract. 

•  8704-2  Suggested  clause  for  sub¬ 
tracts.  The  above  clause,  suitably 
to  indicate  the  relationship  be- 
the  prime  contractor  and  subcon- 
tnetor,  is  suggested  for  use  in  sub¬ 
contracts  placed  with  educational  or 
nonprofit  institutions:  Provided.  Such 
jabcontracts  incorporate,  or  are  nego- 
lijted  on  the  basis  of,  the  cost  principles 
let  forth  in  Part  15,  Subpart  C  of  this 
d#pter;  and  Provided  further,  such 
labcontracts  are  placed  on  the  no-fee  or 
nonprofit  basis. 

1 1705  Short  form  termination  clause 
for  ^fixed-price  supply  and  service  con- 
fracts.  In  order  to  facilitate: 

(*)  The  handling  of  purchases  under 
(b^-price  supply  contracts  above  $1,000 
but  under  $5,000;  and 
(b)  The  obtaining  of  services  where  it 
is  Intended  that  a  termination  claim  will 
not  be  noiade  in  the  event  of  termination 
for  the  convenience  of  the  Government, 
such  as  contracts  for,  but  not  limited  to, 
rental  of  unreserved  garage  space,  meals 
for  inductees,  laundry,  and  dry-cleaning 
wvices; 

the  short  form  termination  clause  set 
forth  below  is  authorized  for  use  in  lieu 
of  any  other  clause  providing  for  termi¬ 
nation  for  the  convenience  of  the  Gov¬ 
ernment:  Provided,  Such  contracts 
obligate  the  Government  to  order  or 
(tberwise  to  be  liable  for  a  minimum 
quantity: 

TniflNATION  FOR  CONVENIENCE  OF  THE 
Government 

The  performance  of  work  (supplies  or 
lervlces)  under  this  contract  may  be  termi¬ 
nated,  in  whole  or  in  part,  whenever  the  Con¬ 
tracting  Officer  shall  determine  that  such 
action  is  in  the  best  interest  of  the  Govern¬ 
ment.  Any  such  termination  shall  be 
effected  by  delivery  to  the  Contractor  of  a 
Ibtice  of  Termination  specifying  the  extent 
to  which  performance  of  work  under  this 
contract  is  terminated,  and  the  date  upon 
which  such  ^termination  becomes  effective. 
U  this  contract  is  for  supplies  and  is  so 
terminated,  fair  compensation,  within  the 
meaning  of,  and  as  provided  by  32  CFR  Psurt 
t,  as  in  effect  on  the  date  of  this  contract, 
will  be  paid  to  the  Contractor,  and  any 
termination  inventory  will  be  disposed  of  in 
acccordance  with  said  part.  If  this  contract 
ieior  services  and  is  so  terminated,  the  Gov- 
anment  shall  be  liable  only  for  payment  in 
Kcordance  with  the  payment  provisions  of 
this  contract  for  services  rendered  prior  to 
the  effective  date  of  termination. 

{ 8.706  Subcontract  termination 
dause.  The  following  termination  clause 
$  suggested  for  use  in  fixed-price 
subcontracts: 

Termination 

(a)  The  performance  of  work  under  this 
®<®tract  may  be  terminated,  in  whole  or 
tWffl  time  to  time  in  part,  by  the  buyer  in 
•®6or(iance  with  this  clause.  Termination 
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of  work-  hereunder  shall  be  effected  by  de¬ 
livery  to  the  seller  of  a  Notice  of  Termination 
specifying  the  extent  to  which  p>erformance 
of  work  under  the  contract  is  terminated, 
and  date  up>on  which  such  termination  be¬ 
comes  effective. 

(b)  After  receipt  of  a  Notice  of  Termina¬ 
tion  and  except  as  otherwise  directed  by  the 
buyer,  the  seller  shall: 

(1)  Stop  work  under  the  contract  on  the 
date  and  to  the  extent  specified  in  the  Notice 
of  Termination; 

(2)  Place  no  further  orders  or  subcon¬ 
tracts  for  materials,  services,  or  facilities  ex¬ 
cept  as  may  be  necessary  for  completion  of 
such  portions  of  the  ^work  under  the  contract 
as  may  not  be  terminated. 

(3)  Terminate  all  orders  and  subcontracts 
to  the  extent  that  they  relate  to  the  per¬ 
formance  of  any  work  terminated  by  the 
Notice  of  Termination; 

(4)  Assign  to  the  buyer,  in  the  manner, 

and  to  the  extent  directed  by  the  buyer,  all 
of  the  right,  title  and  interest  of  its  seller 
under  the  orders  of  subcontracts  so  termi¬ 
nated;  ^ 

(5)  iSettle  all  outstanding  liabUities  and 
all  claims  arising  out  of  such  termination  of 
orders  and  subcontracts  subject  to  the  ap¬ 
proval  or  ratification  of  the  buyer  to  the  ex¬ 
tent  he  may  require,  which  approval  or  rati¬ 
fication  shall  be  final  for  all  the  purposes  of 
this  clause; 

(6)  Transfer  title  and  deliver  to  the  buyer 
in  the  manner,  to  the  extent,  and  at  the 
times  directed  by  the  buyer  (A)  the  fabri¬ 
cated  or  unfabricated  parts,  work  in  process, 
completed  work,  supplies  and  other  material 
produced  as  a  part  of,  or  acquired  in  con¬ 
nection  with  the  performance  of,  the  work 
terminated  by  the  Notice  of  Termination, 
and  (B)  the  completed  or  partially  completed 
plans,  drawings,  information,  and  other  prop¬ 
erty  which,  if  the  contract  had  been  com¬ 
pleted,  would  be  required  to  be  furnished 
to  the  buyer; 

(7)  Use  his  best  efforts  to  sell  in  the  man¬ 
ner,  to  the  extent,  at  the  time,  and  at  the 
price  or  prices  directed  or  authorized  by  the 
buyer,  any  property  of  the  types  referred  to 
in  (6)  above:  Provided,  however.  That  the 
seller  (A)  shall  not  be  required  to  extend 
credit  to  any  purchaser,  and  (B)  may  acquire 
any  such  property  under  the  conditions 
prescribed  by  and  at  a  price  or  prices  ap¬ 
proved  by  the  buyer:  And  provided  further. 
That  the  proceeds  of  any  such  transfer  or 
disposition  shall  be  applied  in  reduction  of 
any  payments  to  be  made  by  the  buyer  to 
the  seller  under  this  contract  or  shall  other¬ 
wise  be  credited  to  the  price  or  cost  of  the 
work  covered  by  this  contract  or  -paid  in 
suoh  other  manner  as  thje  buyer  may  direct; 

(8)  Complete  performance  of  such  part 
of  the  work  as  shall  not  have  been  terpii- 
nated  by  the  Notice  of  Termination;  and 

(9)  Take  such  action  as  may  be  necessary 
or  as  the  buyer  may  direct  for  protection 
and  preservation  of  the  property  related  to 
this  contract  which  is  in  the  p>ossesslon  of 
the  seller  and  in  which  the  buyer  or  the 
Government  has  or  may  acquire  an  interest. 

(d)  After  receipt  of  a  Notice  of  Termina¬ 
tion,  the  seller  shall  submit  to  the  buyer  its 
termination  claim,  in  the  form  and  with  the 
certification  prescribed  by  the  buyer.  Such 
claim  shall  be  submitted  promptly,  but  not 
later  than  six  (6)  months  from  the  effective 
date  of  termination.  Upon  failure  of  the 
seller  to  submit  its  termination  claim  within 
the  time  allowed,  the  buyer  may  determine, 
on  the  basis  of  informatton  available  to  it, 
the  amount,  if  any,  due  to  the  seller  in  re¬ 
spect  to  the  termination  and  such  determina¬ 
tion  shall  be  final.  After  the  buyer  has 
made  a  determination  under  this  paragraph, 
it  shall  pay  the  seller  the  amount  so 
determined. 

(d)  Subject  to  the  provisions  of  para¬ 
graph  (c)  the  seller  and  the  buyer  may  agree 
upon  the  whole  or  any  part  of  the  amount  or 
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amounts  to  be  paid  to  the  seller  by  reason 
of  the  total  or  partial  termination  of  work 
pursuant  to  this  clause,  which  amount  or 
amounts  may  include  a  reasonable  allowance 
for  profit  on  work  done  and  the  buyer  shall 
pay  the  agreed  amount  or  amounts:  Pro¬ 
vided,  That  such  agreed  amount  or  amounts, 
exclusive  of  settlement  costs,  shall  not  ex¬ 
ceed  the  total  contract  price  as  reduced  by 
the  amount  of  payments  otherwise  made  and 
as  further  reduced  by  the  contract  price  of 
work  not  terminated.  Nothing  in  paragraph 
(e)  below  prescribing  the  amount  to  be  paid 
to  the  seller  in  the  event  of  the  failure  of 
the  seller  and  the  buyer  to  agree  upon  the 
whole  amount  to  be  paid  to  the  seller  by 
reason  of  the  termination  of  work  pursu¬ 
ant  to  th|^  clause,  shall  be  deemed  to  limit, 
restrict,  or  otherwise  determine  or  effect  the 
amount  or  amounts  which  may  be  agreed 
upon  to  be  paid  to  the  seller  pursuant  to 
this  paragraph  (d). 

(e)  In  the  event  of  the  failure  of  the  seller 
and  the  buyer  to  agree  as  provided  in  para¬ 
graph  (d)'  upon  the  whole  amount  to  be  paid 
to  the  seller  by  reason  of  the  termination 
of  work  pursuant  to  this  clause,  the  buyer, 
but  without  duplication  of  any  amounts 
agreed  upon'' in  accordance  with  paragraph 
(d),  shall  pay  to  the  seller  the  following 
amounts: 

(1)  For  completed  supplies  accepted  by  the 
buyer  (or  sold  or  acquired  as  provided  in 
paragraph  (b)  (7)  above)  and  not  theretofore 
paid  for,  forthwith  a  sum  equivalent  to  the 
aggregate  price  for  such  supplies  computed 
in  accordance  with  the  price  or  prices  speci¬ 
fied  in  the  contract,  appropriately  adjusted 
for  any  saving  of  freight  or  other  charges; 

(2)  In  respect  of  the  work  terminated  as 
permitted  by  this  clause,  the  total  (without 
duplication  of  any  items)  of — 

(A)  The  cost  of  such  work,  including  ini¬ 
tial  costs  and  preparatory  exjienses  allocable 
thereto,  exclusive  of  any  costs  attributable  to 
supplies  paid  or  to  be  paid  for  under  (1) 
above;  and 

(B)  The  cost  of  settling  and  paying  claims 
arising  out  of  the  termination  of  work  under 
subcontracts  or  orders  as  provided  in  para¬ 
graph  (b)  Jfi)  above,  exclusive  of  the 
amounts  paid  or  payable  on  account  of  sup¬ 
plies  or  materials  delivered  or  services  fur¬ 
nished  by  the  subcontractor  prior  to  the  ef¬ 
fective  date  of  the  Notice  of  Termination  of 
work  under  this  contract^  which  amounts 
shall  be  included  in  the  c^t  on  account  of 
which  payment  is  made  under  (A)  above; 
and 

(C)  A  sum,  as  a  profit,  equal  to  2  percent 
of  the  part  of  the  amount  determined  under 
(A)  above  which  represents  the  cost  of  arti¬ 
cles  and  materials  not  processed  by  the  seller, 
plus  a  sum  equal  to  8  percent  of  the  re¬ 
mainder  of  such  amount,  but.  the  aggregate 
of  such  sum  shall  not  exceed  6  percent  of 
the  whole  of  the  amount  determined  under 
(A)  above,  which  amount  for  the  purpose 
of  this  subdivision  (C)  shall  exclude  any 
charges  for  interest  on  borrowings:  Provided, 
however.  That  if  it  appears  that  the  seller 
would  have  sustained  a  loss  on  the  entire 
contract  had  it  been  completed,  no  profit 
shall  be  included  or  allowed  under  this  sub¬ 
division  (C)  and  an  appropriate  adjustment 
shall  be  made  reducing  the  amount  of  the 
settlement  to  reflect  the  indicated  rate  of 
loss;  and 

(3)  The  reasonable  costs  of  settlement,  in¬ 
cluding  accounting,  legal,  clerical,  and  other 
expenses  reasonably  necessary  for  the  prep¬ 
aration  of  settlement  claims  and  supporting 
data  with  respect  to  the  terminated  portion 
of  the  contract  and  for  the  termination  and 
settlement  of  subcontracts  thereunder,  to¬ 
gether  with  reasonable  storage,  transporta¬ 
tion,  and  other  costs  incurred  in  connection 
with  the  protection  or  disposition  of  the 
property  allocable  to  this  contract. 


RULES  AND  REGULATIONS 


(e)  If.  after  notice  of  termination  of  1 
contract  under  the  provisions  of  paraai^  1 
(a)  of  this  clause,  it  is  determined  tht^  J 
failure  to  perform  this  contract  Is  1 
causes  beyond  the  control  and  without  th!  1 
fault  or  negligence  of  the  Contractor  or  ^ 
contractor  pursuant  to  the  provisloni 
paragraph  (c)  of  this  clause,  such  notice!#  ■ 
default  shall  be  deemed  to  have  been  i»|iM  ^ 
pursuant  to  the  clause  of  this* contracts  i 
titled  “Termination  for  Convenience  of  ft 
Government,”  and  the  rights  and  obligaoS  ' 
of  the  parties  hereto  shall  in  such  events  ■ 
governed  by  such  clause.  (Except  as  othe  ' 
wise  provided  in  this  contract,  this  i 
agraph  (e)  applies  only  if  this  contract^  ^ 
tains  such  clause.) 

(f)  The  rights  and  remedies  of  the  Got 
ernment  provided  in  this  clause  shall  not 
be  exclusive  and  are  in  addition  to  any  othd 
rights  and  remedies  provided  by  law  or  un^ 
this  contract. 

§  8.708  Excusable  delays  clause  /or 
cost-reimbursement  type  supply  cor. 
tracts.  The  following  clause  shall  be 
used  in  all  cost-reimbursement  type  sm. 
ply  contracts  as  defined  in  §  7.202. 

Excusable  Delays  :  ’ 

Except  with  respect  to  defaults  of  sub. 
contractors,  the  Contractor  shaU  not  be  bi 
default  by  reason  of  any  failure  in  perfon. 
ance  of  this  contract  in  accordance  with  its 
terms  (including  any  failure  by  the  Con¬ 
tractor  to  make  progress  in  the  proeecntioa 
of  the  work  hereunder  which  endangers  sudk 
performance)  if  such  failure  arises  out  o( 
causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  Contractor,  Such 
but  are  not  restricted 
acts  of  <3od  or  of  the  public  enemy;  acts 
of  the  Government  in  either  its  sovereign 
or  contractual  capacity;  fires;  floods;  epi¬ 
demics;  quarantine  restrictions;  strikes; 


Default 

(a)  The  Government  may,  subject  to  the 
provisions  of  paragraph  (c)  below,  by  writ¬ 
ten  notice  of  default  to  the  Contractor, 
terminate  the  whole  or  any  part  of  this 
contract  in  any  one  of  the  following  circum¬ 
stances  : 

(1)  If  the  Contractor  fails  to  make  de¬ 
livery  of  the  supplies  or  to  perform  the 
services  within  the  time  specified  herein  or 
any  extension  thereof;  or 

(2)  If  the  Contractor  fails  to  perform  any 
of  the  other  provisions  of  this  contract,  or  so 
fails  to  make  progress  as  to  endanger  per¬ 
formance  of  this  contract  in  accordance  with 
its  terms,  and  in  either  of  these  two  circum¬ 
stances  does  not  cure  such  failure  within  a 
period  of  10  days  (or  such  longer  period  as 
the  Contracting  Officer  may  authorize  in 
writing)  after  receipt  of  notice  from  the 
Contracting  Officer  specifying  such  failure. 

(b)  In  the  event  the  Government  termi¬ 
nates  this  contract  in  whole  or  in  part  as 
provided  in  paragraph  (a)  of  this  clause,  the 
Government  may  procure,  upon  such  terms 
and  in  such  manner^  as  the  Contracting 
Officer  may  deem  appropriate,  supplies  or 
services  similar  to  those  so  terminated,  and 
the  Contractor  shall  be  liable  to  the  Govern¬ 
ment  for  any  excess  costs  for  such  similar 
supplies  or  services:  Provided,  That  the  Con¬ 
tractor  shall  continue  the  performance  of 
this  contract  to  the  extent  not  terminated 
under  the  provisions  of  this  clause. 

(c)  Except  with  respect  to  defaults  of  subr 
contractors,  the  Contractor  shall  not  be 
liable  for  any  excess  costs  If  the  failure  to 
perform  the  contract  arises  out  of  causes 
beyond  the  control  and  without  the  fault  or 

negligence  of  the  Contractor.  Such  causes  -  ,  . 

may  include,  but  are  not  restricted  to,  acts  causes  may  include, 
of  God  or  of  the  public  enemy,  acts  of  the 
Government  in  either  its  sovereign  or  con¬ 
tractual  capacity,  fires,  floods,  epidemics, 
quarantine  restrictions,  strikes,  freight  em¬ 
bargoes,  and  unusually  severe  weather;  but  in 
every  case  the  failure  to  perform  must  be 
beyond  the  control  and  without  the  fault  or 
negligence  of  the  Contractor.  If  the  failure 
to  perform  is  caused  by  the  default  of  a  sub¬ 
contractor,  and  if  such  default  arises  out  of 
causes  beyond  the  control  of  both  the  Con¬ 
tractor  and  subcontractor,  and  without  the 
fault  or  negligence  of  either  of  them,  the 
Contractor  shall  not  be  liable  for  any  excess 
costs  for  failure  to  perform,  unless  the  sup¬ 
plies  or  services  to  be  furnished  by  the  sub¬ 
contractor  were  obtainable  from  other  sources 
in  sufficient  time  to  permit  the  Contractor  to 
meet  the  required  delivery  schedule. 

(d)  If  this  contract  is  terminated  as  pro¬ 
vided  in  paragraph  (a)  of  this  clause,  the 
Government,  in  addition  to  any  other  rights 
provided  in  this  clause,  may  require  the  Con¬ 
tractor  to  transfer  title  and  deliver  to  the 
Government,  in  the  manner  and  to  the  ex¬ 
tent  directed  by  the  Contracting  Officer,  (i) 
any  completed  supplies,  and  (ii)  such  par¬ 
tially  completed  supplies  and  materials, 
parts,  tools,  dies.  Jigs,  fixtures,  plans,  draw¬ 
ings,  information,  and  contract  rights  (here¬ 
inafter  called  “manufacturing  materials”)  as 
the  Contractor  has  specifically  produced  or 
specifically  acquired  for  the  performance  of 
such  part  of  this  contract  as  has  been  ter¬ 
minated;  and  the  Contractor  shall,  upon 
direction  of  the  Contracting  Officer,  protect 
and  preserve  property  in  possession  of  the 
Contractor  in  which  the  Government  has  an 
interest.  Payment  for  completed  supplies 
delivered  to  and  accepted  by  the  Govern¬ 
ment  shall  be  at  the  contract  price.  Pay¬ 
ment  for  manufacturing  materials  delivered 
to  and  accepted  by  the  Government  and  for 
the  protection  and  preservation  of  property 
shall  be  in  an  amount  agreed  upon  by  the 
Contractor  and  Contracting  Officei;;  failure 
to  agree  to  such  amount  shall  be  a  dispute 
concerning  a  question  of  fact  within  the 
meaning  of  the  clause  of  this  contract  en¬ 
titled  “Dispute". 


The  total'  sum  to  be  paid  to  the  seller 
under  (1)  and  (2)  above  shall  not  exceed 
the  total  contract  price  reduced  by  the 
amount  of  payments  otherwise  made  and 
as  further  reduced  by  the  contract  price 
of  work  not  terminated.  Except  for  normal 
spoilage  and  except  to  the  extent  that  the 
buyer  or  the  Government  shall  have  other¬ 
wise  expressly  assumed  the  risk  of  loss, 
there  shall  be  excluded  from  the  amounts 
payable  to  the  seller  under  (1)  and  (2)  (A) 
above  the  fair  value  as  determined  by  the 
buyer  of  property  which  is  destroyed,  lost, 
stolen,  or  damaged  so  as  to  become  un¬ 
deliverable  to  the  buyer  or  to  a  purchaser 
pursuant  to  paragraph  (b)  (7). 

(f)  The  obligation  of  the  buyer  to  make 
any  payments  under  this  clause  shall  be 
subject  to  deductions  with  respect  to  (i) 
all  unliquidated  advance  or  other  payments 
on  account  theretofore  made  to  the  seller 
applicable  to  the  terminated  portion  of  this 
contract,  (ii)  any  claim  which  the  buyer 
may  have  against  the  seller,  in  connection 
with  this  contract,  and  (iii)  the  agreed 
price  for,  or  the  proceeds  of  sale  of,  any 
materials,  supplies,  or  other  things  retained 
by  the  seller  or  sold,  and  not  otherwise  re¬ 
covered  by  or  credited  to  the  buyer. 

(g)  If  the  termination  hereunder  be  par¬ 
tial.  prior  to  the  settlement  of  the  termi¬ 
nated  portion  of  this  contract,  the  seller 
may  file  with  the  buyer  a  request  in  writing 
that  an  equitable  adjustment  be  made  in 
the  price  or  prices  specified  in  the  contract 
for  the  work  in  connection  with  the  con¬ 
tinued  portion  not  terminated  by  the  Notice 
of  Termination,  and  the  appropriate  equi¬ 
table  adjustment  shall  be  made  in  such  price 
or  prices. 

(h)  The  buyer  may,  from  time  to  time, 
under  such  terms  and  conditions  as  it  may 
prescribe,  make  partial  payments  and  pay¬ 
ments  on  account  against  costs  incurred  by 
the  seller  in  respect  to  the  terminated  por¬ 
tion  of  the  contract,  whenever  in  the  opin¬ 
ion  of  the  buyer  the  aggregate  of  such  pay¬ 
ments  shall  be  within  the  amount  to  which 
the  seller  will  be  entitled  hereunder.  If  the 
total  of  such  payments  is  in  excess  of  the 
amount  finally  agreed  upon  or  determined 
to  be  due  under  this  clause,  such  excess 
shall  be  payable  by  the  seller  to  the  buyer 
upon  demand,  together  with  interest  com¬ 
puted  at  the  rate  of  6  percent  per  annum, 
for  the  period  from  the  date  such  excess 
pa3nnent  is  received  by  the  seller  tq  the  date 
on  which  such  excess  is  repaid:  Provided, 
however.  That  no  interest  shall  be  charged 
with  respect  to  any  such  excess  payment 
attributable  to  a  reduction  in  the  seller’s 
claim  by  reason  of  retention  or  other  dis¬ 
position  of  termination  Inventory  until  ten 
days  after  the  date  of  such  retention  or 
disposition,  or  such  later  date  as  determined 
by  thelJuyer  by  reason  of  the  circumstances. 

(1)  For  the  purpose  of  paragraphs  (c) 
and  (e)  above,  the  amounts  of  ttie  payments 
to  be  made  by  the  buyer  to  the  seller  shall 
be  determined  in  conformity  with  the  p>oli- 
cies  and  principles  set  forth  in  32  CFR  Part 
8  in  effect  at  the  date  of  this  contract. 
Unless  otherwise  provided  for  in  this  con¬ 
tract,  or  by  applicable  statute,  the  seller, 
for  a  period  of  six  (6)  years  after  final 
settlement  under  the  contract  shall  make 
available  to  the  buyer  and  the  Government 
at  all  reasonable  times  at  the  office  of  the 
seller  all  its  books,  records,  documents,  or 
other  evidence  bearing  on  the  costs  and  ex¬ 
penses  of  the  seller  under  the  contract  and 
in  respect  of  the  termination  of  work  here¬ 
under  or,  to  the  extent  approved  by  the 
Government,  ‘  photographs,  microphoto¬ 
graphs.  or  other  authentic  reproductions 
thereof. 


tractor.  If  the  failure  to  perforin  is  caused ' 
by  the  failure  of  a  subcontractor  to  perform 
or  make  progress,  and  if  such  failure  ariaes 
out  of  causes  beyond  the  control  of  botk 
the  Contractor  and  subcontractor,  and  vlth- 
out  the  fault  or  negligence  of  either  of  them, 
the  Contractor  shall  not  be  deemed  to  be 
in  default,  unless  (i)  the  supplies  or  serrleei 
to  be  furnished  by  the  subcontractor  were 
obtainable  from  other  sources,  (ii),  the  Con-  i 
tracting  Officer  shall  have  ordered  the  Coi-  I 
tractor  in  writing  to  procure  such  suppUa  j 
or  services  from  such  other  sources,  and  (Ui) 
the  Contractor  shall  have  failed  to  compl) 
reasonably  with  such  order.  Upon  requeet 
of  the  Contractor,  the  Contracting  Offleei 
shall  ascertain  the  facts  and  extent  of  eudi 
failure  and,  if  he  shall  determine  that  tny 
failure  to  perform  was  occasioned  by  iny 
one  or  more  of  the  said  causes,  the  ddireiy 
schedule  shall  be  revised  accordingly,  subject 
to  the  rights  of  the  Government  under  the 
clause  hereof  entitled  “Termination.” 

§  8.709  Default  clause  for  fixed-prkt 
construction  contracts,  (a)  -The  foDow- 
ing  clause  shall  be  used  in  all  fixed-pric* 
construction  contracts. 

Termination  for  Default — Damage*  rot 
Delay — Time  Extensions 

(a)  If  the  Contractor  refuses  or  fails  to 
prosecute  the  work,  or  any  separable  port 
thereof,  with  such  diligence  as  will  insure  it* 
completion  within  the  time  specified  in  thii 
contract,  or  any  extension  thereof,  or  falls  to 
complete  said  work  within  such  time,  the 
Government  may,  by  written  notice  to'  tbe 
Contractor,  terminate  its  right  to  proceed 
with  the  work  or  such  part  of  the  wekt  as  to 
which  there  has  been  delay.  In  such  er®t 
the  Government  may  take  over  the  work  sod 


I  8.707  Default  clause  for  fixed-price 
supply  contracts.  The  following  clause 
shall  be  used  in  all  fixed-price  supply 
contracts  as  defined  in  §  7.102. 
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rccutf  the  same  to  completion,  by'contract 
^^°^berwise,  and  the  Contractor  and  its 
Reties  shail  be  liable  to  the  Government  for 
1  excess  cost  occasioned  the  Government 
^eby,  and  liquidated  damages  for  de- 
uVas  fixed  in  the  specifications  or  accom- 
wying  papers,  until  such  reasonable  time 
P  be  required  for  the  final  completion 
the  work,  or  if  liquidated  damages  are  not 
u  fixed,  any  actual  damages  occasioned  by 
luch  delay.  If  the  Contractor’s  right  to  pro¬ 
ved  is  so  terminated,  the  Government  may 
take  possession  of  and  utlli;»  in  completing 
the  work  such  materials,  ‘appliances,  and 
Disnt  as  may  be  on  the  site  of  the  work  and 
necessary  therefor. 

(b)  If  the  Government  does  not  terminate 
the  right  of  the  Contractor  to  proceed,  as 
Movid^  ih  paragraph  (a)  hereof,  the  Con¬ 
tactor  shall  continue  the  work,  in  which 
event  the  Contractor  and  its  sureties  shall  be 
jltble  to  the  Government,  in  the  amount  set 
forth  in  the  specifications  or  accompanying 
papers,  for  fixed,  agreed  and  liquidated  dam- 
^for  each  calendar  day  of  delay  until  the 
work  is  completed  or  accepted,  or  if  liqui¬ 
dated  damages  are  not  so  fixed,'  any  actual 
damages  occasioned  by  such  delay. 

(c)  The  right  of  the  Contractor  to  pro¬ 
ceed  shall  not  be  terminated,  as  provided 
in  paragraph  (a)  hereof,  nor  the  Contrac¬ 
tor  charged  with  liquidated  or  actual  dam¬ 
ages,  as  provided  in  paragraph  (b)  hereof- 
liecause  of  any  delays  in  the  completion  of 
the  work  due  to  unforseeable  causes  beyond 
the  control  and  without  the  fault  or  negli¬ 
gence  of  the  Contractor,  including,  but 
not  restricted  to,  acts  of  God  or  of  the  pub¬ 
lic  enemy,  acts  of  the  Government,  in  either 
Its  sovereign  or  contractual  capacity,  acts 
of  another  contractor  in  the  performance  of 
a  contract  with  the  Government,  fires, 
goods,  epidemics,  quarantine  restrictions, 
strikes,  freight  embargoes,  and  unusually 
severe  weather,  or  delays  of  subcontractors 
or  suppliers  due  to  such  causes:  Provided, 
That  the  Contractor  shall  within  10  days 
from  the  beginning  of  any  such  delay,  un¬ 
less  the  Contracting  Officer  shall  grant  a 
further  period  of  time  prior  to  the  date  of 
final  settlement  of  the  contract,  notify  the 
Contracting  Officer  in  writing  of  the  causes 
of  delay.  The  Contracting  Officer  shall  as¬ 
certain  the  facts  and  the  extent  of  the  delay 
and  extend  the  time  for  completing  the 
work  when  in  his  judgment  the  findings  of 
fact  Justify  such  an  extension,  and  his  find¬ 
ings  of  fact  thereon  shall  be  final  and  con¬ 
clusive  on  the  parties  hereto,  subject  only 
to  appeal  as  provided  by  the  Disputes  clause 
of  this  contract. 

(d)  If,  after  notice  of  termination  of  this 
contract  under  the  provisions  of  paragraph 
(a)  of  this  clause,  it  is  determined  that  the 
failure  to  perform  this  contract  was  due  to 
causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  Contractor  pur¬ 
suant  to  paragraph  (c)  of  this  clause,  such 
notice  of  termination  shall  be  deemed  to 
have  been  issued  pursuant  to  the  Termina¬ 
tion  for  Convenience  of  the  Government 
clause  of  this  contract,  and  the  rights  and 
obligations  of  the  parties  hereto  shall  in 
such  event  be  governed  by  such  clause. 

(e)  The  rights  and  remedies  of  the  Gov¬ 
ernment  provided  in  this  clause  are  in  addi¬ 
tion  to  any  other  rights  and  remedies  pro¬ 
vided  by  law  or  under  this  contract. 


(b)  During  a  period  of  national  emer- 
gency,  paragraph  (c)  of  the  above 
clause  may  be  changed  by  deleting  the 
word  “unforeseeable”  and  inserting  the 
phrase  “other  than  normal  weather,” 
kfter  the  word  “causes”  where  it  first 
appears  in  the  first  sentence. 

(c)  Standard  Form  23a  is  prescribed 
for  use  in  all  formally  advertised  con- 
stmction  contracts.  That  Form  con- 

as  clause  5,  paragraphs  (a) 


through  (c)  of  the  above  clause.  When 
that  Form  is  used,  paragraphs  (d)  and 
(e)  of  the  above  clause  shall  be  added 
to  the  Form  by  mfeans  of  an  Altera¬ 
tions  in  Contract  clause  (see  §  7.105-1 
of  this  chapter) . 

SUBPART  H — FORMS 

§  8.800  Scope  of  subpart.  This  sub¬ 
part  contains  certain  forms  related  to 
the  termination  and  settlement  of 
contracts. 

§  8.801  Notice  of  termination. 

§  8.801-1  Telegraphic  notice  of  ter¬ 
mination.  (a)  The  following  form  of 
telegraphic  notice  is  approved  for  use 
where  a  contract  is  being  completely 
terminated : 

Telegraphic  Notice — Complete  Termination 

Date  _* _ 

XYZ  Corporation 
New  York,  New  York 

Your  contract  No. _ Is  hereby  termi¬ 

nated  in  its  entirety  pursuant  to  clause 

- of  the  contract  effective  [Here  insert 

“immediately”  or  “On  _ _  19__.” 

(Inserting  the  date)  or  “As  soon  as  you  have 
delivered  thereunder  including  previous  de¬ 
liveries  the  following  items”  (listing  items)  ]. 
Immediately  stop  all  work,  terminate  sub¬ 
contracts  and  place  no  further  orders  except 
to  extent  (Insert  if  applicable— Necessary  to 
perform  any  portion  thereof  not  terminated 
hereby  or)  that  you  or  a  subcontractor  wish 
to  retain  and  continue  for  own  account  any 
work  in  process  or  other  materials.  Tele¬ 
graph  similar  instructions  to  all  subcon¬ 
tractors  and  suppliers.  Letter  and  instruc¬ 
tion  follow. 


(Name  and  Rank) 
Contracting  Officer  , 

(b)  The  following  form  of  telegraphic 
notice  is  approved  where  a  contract  is 
being  partially  terminated: 

Telegraphic  Notice  op  Partial  Termination 
Date _ 

XYZ  Corporation 
New  York,  New  York 

Your  contract  No. _ is  hereby  par¬ 
tially  terminated  pursuant  to  clause _ 

of  the  contract  effective  on _ 19 _ , 

on  which  date  you  will  reduce  its  total  num¬ 
ber  of  items  to  be  delivered  as  follows  (in¬ 
serting  instructions  as  to  reduced  deliveries) . 
Immediately  stop  all  work,  terminate  sub¬ 
contracts  and  place  no  further  orders  ex¬ 
cept  to  extent  necessary  to  perform  any  por¬ 
tion  thereof  not  terminated  hereby  or  that 
you  or  a  subcontractor  wish  to  retain  and 
continue  for  own  account  any  work  in  proc¬ 
ess  or  other  materials.  Telegraph  similar  in¬ 
structions  to  all  subcontractors  and  sup¬ 
pliers.  Letter  and  instructions  follow. 


(Name  and  Rank) 
Contracting  Officer 

§  8.801-2  Letter  notice  of  termina¬ 
tion.  (a)  The  following  form  of  Notice 
of  Termination  of  prime  contract  is 
approved  for  use.  With  appropriate 
modifications  it  is  suitable  for  use  in 
terminating  subcontracts. 

Letter  Notice  of  Termination  to  Prime 
Contractors 

[At  the  top  of  the  Notice  set  out  all  spe¬ 
cial  details  relating  to  the  particular 
termination:  e.  g.,  name  and  address  of 
company,  number  of  prime  contract  termi¬ 
nated,  service  involved,  appropriation  or 
allotment,  etc. 


Two  alternative  forms  of  paragraph  No.  1 
are  set  out  below.  If  this  written  termina¬ 
tion  notice  confirms  a  telegraphic  notice  pre¬ 
viously  sent,  use  the  first  of  the  alternative 
paragraphs  No.  1  below.  If  no  previous 
telegraphic  notice  has  been  sent,  use  the 
second.] 

1.  Effective  date  of  termination.  This  let¬ 
ter  will  confirm  the  Government’s  telegram 

to  you  dated _ _  19 _ ,  terminating 

[in  part]  your  Contract  No. _ (herein¬ 

after  referred  to  as  “the  contract”)  for  the 
convenience  of  the  Government,  in  accord¬ 
ance  with  the  clause  thereof  entitled  “Ter¬ 
mination  for  the  Convenience  of  the  Gov¬ 
ernment”  [or,  in  the  ca6e  of  a  cost-reim¬ 
bursement-type  contract,  “Termination”). 
Such  termination  is  effective  on  the  date 
and  in  the  manner  stated  in  such  telegram, 
reference  to  which  is  hereby  made  [or  copy 
of  which  is  attached  hereto]. 

(or) 

1.  Effective  date  of  termination.  You  are 

notified  that  your  Contract  No. _ (here¬ 

inafter  referred  to  as  “the  contract”)  is 
hereby  terminated  [in  part]  for  the  con¬ 
venience  of  the  Government,  in  accordance 
with  the  clause  hereof  entitled  “Termination 
for  the  Convenience  of  the  Government” 
[or,  in  the  case  of  a  cost-reimbursement- 
type  contract,  “Termination”].  Such  ter¬ 
mination  will  be  effective: _ [Here 

insert  either  “immedately  upon  your  receipt 

of  this  Notice”  or  “on  _ _  19 _ ,■* 

(inserting  the  date)  or  “as  soon  as  you  have 
delivered  under  the  contract  the  following 
number  of  each  of  the  items  listed  below, 
including  those  heretofore  delivered,  to  wit:  \ 

_ ”  or,  “on  _ _  19 _ _  on  which 

date  you  are  hereby  directed  to  reduce  the 
total  number  of  items  to  be  delivered  under 
the  contract  as  follows”:  (here  insert  in¬ 
structions  as  to  reduced  deliveries.)  ] 

2.  Cessation  of  work  and  notification  to 
your  immediate  subcontractors,  (a)  You 
shall  stop  all  work,  make  no  further  ship¬ 
ments,  and  place  no  further  orders  in  con¬ 
nection  with  the  contract,  except  (1)  to  the 
extent  necessary  to  perform  any  portion 
thereof  not  terminated  by  this  Notice,  or  (2) 
to  the  extent  that  you  may  wish  to  retain 
and  continue  any  work  in  process  or  other 
materials  for  your  own  account,  or  (3)  to 
the  extent  the  Contracting  Officer  authorizes 
you  to  continue  work-in-process  for  rea¬ 
sons  of  safety,  or  to  clear  [or  avoid  damage 
to]  equipment  or  to  avoid  immediate~ com¬ 
plete  spoilage  of  work-in-process  having  a 
definite  commercial  value,  or  otherwise  to 
prevent  undue  loss  to  the  Government.  [If 
you  believe  the  authorization  referred  to  in 
subparagraph  (3)  above  is  necessary  or  ad¬ 
visable,  you  shall  immediately  notify  the 
Contracting  Officer  by  telephone  or  personal 
conference  and  obtain  instructions.]  You 
shall  keep  adequate  records  of  your  com¬ 
pliance  with  this  paragraph  2  (a)  showing 
(i)  the  date  you  received  your  Notice  of 
Termination,  (li)  the  effective  date  of  such 
termination,  and  (iii)  the  extent  of  com¬ 
pletion  of  performance  on  such  effective 
date. 

(b)  You  shall  give  notice  of  termination 
to  each  of  your  immediate  subcontractors 
(including  suppliers)  who  will  be  affected 
by  the  termination  of  your  contract.  In 
such  notice  you  shall  ( 1 )  give  him  the 
number  of  your  contract  with  the  Govern¬ 
ment,  (2)  state  that  it  has  been  terminated 
(or  terminated  in  part,  if  that  is  the  case) 
for  the  convenience  of  the  Government,  (3) 
give  him  the  name  and  address  of  the  Con¬ 
tracting  Officer,  (4)  instruct  him  to  stop  all 
work,  to  make  no  further  shipments,  to 
place  no  more  orders,  and  to  terminate  all 
subcontracts  under  this  contract  with  you 
(subject  to  the  same  exceptions  stated  in 
paragraph  2  (a) ) ,  (5)  direct  him  to  submit 
his  settlement  proposal  promptly  in  order  to 
expedite  settlement,  and  (6)  request  him  to 
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give  similar  notice  and  instructions  to  his 
immediate  subcontractors. 

(c)  You  shall  notify  the  Contracting  Of¬ 
ficer  of  the  number  of  articles  completed 
under  the  contract  and  still  on  hand,  and 
arrange  with  him  for  their  delivery  or  other 
disposal. 

(d)  You  shall  forthwith  transfer  title  to 
and  deliver  to  the  Government,  in  accord¬ 
ance  with  any  instructions  of  the  Contract¬ 
ing  Officer,  all  items  of  termination  inven¬ 
tory  (including  subcontractor  termination 
inventory  which  under  the  terms  of  the 
subcontract  or  purchase  order  concerned 
you  have  the  right  to  take  over)  of  the  fol¬ 
lowing  types  or  classes:  [insert  proper 
identification  or  "none”.] 

(e)  You  shall  notify  the  Contracting  Of¬ 
ficer  of 'any  pending  legal  proceedings  which 
relate  to  any  subcontracts  or  purchase 
orders  under  the  terminated  contract  or 
which  have  resulted  in  or  which  are  in¬ 
tended  to  result  in  a  lien  or  encumbrance 
on  any  termination  inventory  other  than 
termination  inventory  you  propose  and  are 
authorized  to  purchase,  retain,  or  dispose  of. 
(The  Contracting  Officer  shall  also  be 
promptly  notified  of  any  such  proceedings 
brought  after  receipt  of  this  Notice.) 

(f)  You  shall  take  such  other  action  as 
may  be  required  by  the  Contracting  Officer 
or  under  the  termination  clause  contained 
in  your  contract. 

(3)  Termination  inventory.  In  connec¬ 
tion  with  settlement  of  your  claim,  it  will 
be  necessary  to  establish  that  all  your  termi¬ 
nation  inventory  and  that  of  your  subcon¬ 
tractors  has  been  properly  accounted  for. 
For  detailed  information,  see  32  CFB  Part  8, 
Subpart  P. 

4.  Completed  end  items.  Subject  to 
32  CFR  8.306,  you  will  Invoice  acceptable 
completed  end  items  under  the  contract  in 
the  usual  way  and  not  include  them  in  your 
settlement  proposal. 

6.  Submission  of  settlement  proposal.  To 
assist  you  in  prompt  submission  of  your  set¬ 
tlement  proposal,  there  is  enclosed  one  set 
of  the  standard  forms. 

6.  Patents.  Your  attention  is  called  to  ' 
any  provisions  of  the  contract  which  may 
require  you  to  make  a  disclosure  of,  and  to 
deliver  to  the  Government  instruments  of 
license  or  assignment  respecting  all  inven¬ 
tions,  discoveries,  and  patent  applications 
made  by  you  in  the  performance  of  the  con¬ 
tract.  You  are  urged  to  forward  such  dis¬ 
closures  and  instruments  of  license  or  as¬ 
signment  to  the  Contracting  Officer 
promptly,  inasmuch  as  these  contractual 
obligations  must  be  complied  with  before 
execution  of  the  final  settlement  agreement. 
This  paragraph  may  be  disregarded  if  the 
contract  contains  no  such  patent  provisions. 

7.  Settlements  with  subcontractors.  You 
remain  liable  to  your  subcontractors  and 
suppliers  for  claims  arising  by  reason  of  the 
termination  of  their  subcontracts  or  orders. 
You  are  requested  to  settle  such  termina¬ 
tion  claims  as  promptly  as  possible.  For 
purposes  of  reimbursement  by  the  Govern¬ 
ment,  such  settlements  will  be  governed  by 
the  provisions  of  32  CFR  Part  8. 

8.  The  Office  named  below  will  be  in 
charge  of  the  settlement  of  your  claim.  As 
to  any  matters  not  covered  by  this  Notice, 
you  should  consult  the  Office  named  below. 

9.  Please  acknowledge  receipt  of  this  No¬ 
tice  as  shown  below. 


(Contracting  officer) 


(Name  of  office) 


(Address) 

Enclosures. 

Acknowledgment  of  Notice 

The  undersigned  hereby  acknowledges  re¬ 
ceipt  of  a  signed  copy  of  the  foregoing 
Notice  on _ ,  19 _ _  Two  copies  of 
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this  Notice,  both  signed,  are  herewith  re¬ 
turned. 


By 


(Name  of  contractor) 


(Title) 

§  8.802  Forms  *  for  settlement  of 
fixed-price  contracts.  The  forms  set 
forth  below  are  prescribed  for  ^se  in 
settling  terminated  fixed-price  contracts. 


§  8.802-1  DD  Form  540 — Settlement 
Proposal — Inventory  Basis. 


§  8.802-2  DD  Form  541 — Settlement 
Proposal — Total  Cost  Basis. 


§  8.802-3  DD  Form  831 — Settlement 
Proposal — Short  Form. 


§  8.802-4  DD  Form  542 — Inventory 
Schedule  A — Metals  in  Mill  Product 
Form.  DD  Form  542c — Inventory 
Schedule  A-^ontinuation  Sheet. 


§  8.802-5  DD  Form  542 — Inventory 
Schedule  B — Raw  Materials.  DD  Form 
543c — Inventory  Schedule  B — Continua¬ 
tion  Sheet. 


§  8.802-6  DD '  Form  544 — Inventory 
Schedule  C — Work  in  Process.  DD  Form 
544c— Inventory  Schedule  C — Continu¬ 
ation  Sheet. 


(3)  In  the  event  the  undersigned  sell.  tv. 
property  covered  by  this  Agreement  niim  » 
release  of  this  warranty,  the  underslimed^n 
obtain  from  the  purchaser  and  tendw  to  tS 
United  States  a  warranty  identical  to  ^ 
executed  by  the  purchaser,  and  upon  rec^ 
of  such  other  warranty,  this  warrantv^ 
be  released  by  the  United  States.  ^ 


(4)  All  obligations  of  the  underslniM 
under  this  warranty  shall  expire  five  vil, 
from  the  date  hereof. 


(Name) 

(Address) 


(Date) 


§  8.806  Forms  of  settlement  ooree. 
ment.  (See  §  8.209.)  v 


§  8.806-1  Settlement  agreement  for 
use  in  settling  fixed-price  prime  con¬ 
tracts  after  complete  termination. 


This  Supplemental  Agreement  of  Settle- 

ment,  entered  into  this _ day  of _ 

19__  between  the  United  States  of  Am^ 
(hereinafter  called  “The  Government") 
represented  by  the  Contracting  Officer  eil 
ecuting  this  contract,  and _ 

(i)  A  corporation  organized  and’existlM 

under  the  Laws  of  the  State  of _  . 

(ii)  A  partnership  consisting  of _ IIIIH* 

(iii)  An  individual  doing  buslnM8"ai 


§  8.802-7  DD  Form  545 — Inventory 
Schedule  D — Dies,  Jigs,  Fixtures,  etc.  and 
Special  Tools.  DD  Form  545c — Inven¬ 
tory  Schedule  D — Continuation  Sheet. 


§  8.802-8  DD  Form  832 — Inventory 
Schedule  E — Short  Form  for  Use  with 
DD  Form  831  only. 


§  8.802-9  DD  Form  546 — Schedule  of 
Accounting  Information. 


§  8.802-10  DD  Form  548 — Application 
for  Partial  Payment. 


§  8.803  DD  Form  547 — Settlement 
Proposal  for  Cost-Reimbursement  Type 
Contracts. 


§  8.804  DD  Form  547s — Notice  of  Au¬ 
dit  Status  Date. 


§  8.805  Scrap  warranty.  A  warranty 
in  the  general  format  set  forth  below 
shall  be  executed  by  a  purchaser  of  ma¬ 
terial  as  scrap  (on  direct  purchase  from 
the  Government  or  on  subsequent  re¬ 
sale)  in  accordance  with  the  require¬ 
ments  of  §  8.504. 

Scrap  Warranty 


In  consideration  of  the  transfer  to  the 
undersigned  of  the  property  covered  by  this 
Agreement  at  a  value  based  upon  its  being 
used  as  scrap,  the  undersigned  represents 
and  warrants  to  the  United  States  as  follows: 

(1)  The  property  covered  by  this  Agree¬ 
ment  will  be  used  only  as  scrap,  either  in 
its  existing  condition  or  after  further  prep¬ 
aration,  unless  and  until  the  imdersigned  is 
released  from  this  warranty. 

(2)  In  the  event  the  undersigned  is  re¬ 
leased  from  this  warranty,  any  payment 
agreed  on  as  consideration  for  such  release 
shall  be  made  to  the  United  States,  regard¬ 
less  of  whether  this  warranty  shall  have  been 
executed  at  the  request  of  the  United  States. 


dctxac 

iioreas 

JOT 

eooten 

How, 

illyag’ 

tjcv> 


*  A  facsimile  of  each  of  the  forms  listed 
below  have  been  filed  with  the  Federal  Reg¬ 
ister  Division:  copies  of  forms  may  be  ob¬ 
tained  through  the  Contracting  Officer  in  any 
of  the  military  departments. 


(hereinafter  called  “the  Contractor”). 

Witnesseth'  that: 

Whereas,  the  Contractor  and  the  Govern¬ 
ment  have  entered  into  Contract  No _ 

under  date  of - -  19__  which," to¬ 

gether  with  any  and  all  amendment, 
changes,  modifications,  and  supplements 
thereto,  is  hereinafter  referred  to  as  “ths 
contract”:  and 

Whereas,  the  Termination  for  Convenience 
of  the  Government  clause  of  the  contract 
provides  that  the  performance  of  work  under 
the  contract  may  at  the  convenience  of  the 
Government  be  terminated  by  the  Govern¬ 
ment  in  whole,  or  from  time  to  time  in  part, 
whenever  the  Contracting  Officer  shall  deter¬ 
mine  that  such  termination  is  in  the  best 
interests  of  the  Government,  and  that  the 
Contractor  and  the  Clontractlng  Officer  may 
agree  upon  the  whole  or  any  part  of  toe 
amount  to  be  paid  to  the  Contractor  by  rea¬ 
son  of  such  termination;  and 

Whereas,  by  notice  of  termination  dated 
_ the  Government  advised  the  Con¬ 
tractor  of  the  complete  termination  of  the 
contract  for  the  convenience  of  the  Govern¬ 
ment;  and 

Whereas,  as  used  herein  the  following  terms 
shall  have  the  meanings  hereinafter  set 
forth : 

The  term  “termination  Inventory”  means 
any  items  of  physical  property  purchased, 
supplied,  manufactured,  furnished,  or  other¬ 
wise  acquired  for  performance  of  the  con¬ 
tract  which  are  properly  allocable  to  the 
terminated  portion  of  the  contract,  but  shall 
not  include  any  facilities,  materials,  produc¬ 
tion  or  other  equipment,  or  special  tooling, 
which  are  subject  to  a  separate  contract  or  a 
special  contract  provision  governing  the  use 
or  disposition  thereof.  Termination  inven¬ 
tory  may  include  Government-furnished 
property  and  contractor-acquired  property, 
as  defined  below. 

(i)  Government-furnished  property  Is 
property  in  the  possession  of  or  acquired  di¬ 
rectly  by  the  Government,  and  delivered  of 
otherwise  made  available  to  the  Contractor. 

(il)  Corftractor-acquired  property  is  prop¬ 
erty  procured  or  otherwise  provld^  by  toe 
Contractor  for  the  performance  of  a  con¬ 
tract,  whether  or  not  the  Government  has 
title  by  the  terms  of  the  contract,  or  exer¬ 
cises  its  contractual  right  to  take  title. 

The  term  “subcontract”  means  any  con¬ 
tract  as  defined  in  32  CFR  1.201-6  other  than 
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contract,  entered  Into  by  a  prime 
•J^tor  or  a  subcontractor,  calling  for 
-  or  services  required  for  the  per- 


of  any  one  or  more  prime  contracts. 
*°^^term  “scrap”  means  property  that  has 

'rtasonable  prospect  of  being  sold  except 
^^iPyecovery  value  of  its  basic  material 

''j^w^therefore,  the  parties  hereto  do  mutu- 
•iiT  sKTce  as  follows : 

1-  The  Contractor  certifies  that  all 
termination  inventory  (including 
has  been  retained  or  otherwise  ac- 
by  it,  sold  to  third  parties,  returned  to 
iSers.  stored  for  the  Government,  de- 
to  the  Government,  otherwise  prop- 
I^MCOUnted  for,  and  all  proceeds  or 
Sntion  prices  thereof,  if  any,  have  been 
San  into  account  in  arriving  at  this 

The  Contractor  certifies  that, 
^orto  the  execution  of  this  agreement,  each 
rfthe  Contractor’s  immediate  subcontractors 
claim  is  included  in  the  claim  settled 
M  this  agreement  has  furnished  to  the  Con- 
Mctor  a  certificate  stating  (i)  that  all  of 
iti  subcontract  termination  inventory  (in- 
duding  scrap)  has  been  retained  or  other- 
vise  acquired  by  it,  sold  to  third  parties, 
irtamed  td  suppliers,  stored  for  the  Govern¬ 
ment,  delivered  to  the  Government,  or  other- 
vise  properly  accounted  for,  and  all  proceeds 
orre^ntlon  prices  thereof,  if  any,  were  taken 
into  account  in  arriving  at  the  settlement  of 
the  subcontract  or  subcontracts,  and  (ii) 
that  the  subcontractor  has  received  from 
(sch  of  the  Immediate  subcontractors  whose 
claim  was  Included  in  its  claim  for  a  substan¬ 
tially  similar  certificate. 

b.  The  Contractor  hereby  transfers  and 
conveys  to  the  Government  all  the  right, 
title,  and  interest,  if  any,  whiclf  the  Con- 
tnctor  has  received,  or  is  entitled  to  receive, 
in  and  to  subcontract  termination  inventory, 
if  any,  not  otherwise  properly  accounted  for, 
and  hereby  assigns  to  the  Government  any 
and  all  of  its  rights  relating  thereto. 

An.  3.  The  Contractor  certifies  that,  with 
respect  to  all  items  of  termination  inventory 
the  costs  of  which  were  taken  into  account  in 
arriving  at  the  amount  of  this  settlement,  or 
in  the  settlement  of  any  subcontract  claim 
Included  in  this  settlement:  (i)  all  such 
items  are  properly  allocable  to  the  termi¬ 
nated  portion  of  the  contract:  (ii)  such 
Items  are  not  in  excess  of  the  reasonable 
quantitative  requirements  of  the  terminated 
portion  of  the  contract:  (iii)  such  items  do 
not  include  any  items  reasonably  usable 
without  loss  to  the  Contractor,  on  its  other 
work;  and  (iv)  the  Contractor  has  informed 
the  Contracting  Officer  of  any  substantial 
change  in  the  status  of  such  items  between 
the  dates  of  its  termination  inventory  sched¬ 
ules  and  the  date  of  this  agreement. 

Ait.  4.  In  all  cases  where  the  Contractor 
has  not  previously  made  such  payments,  the 
extractor  shall,  within  ten  (10)  days  after 
receipt  of  the  payment  provided  for  here¬ 
under,  pay  to  each  of  its  immediate  sub¬ 
contractors  (or  to  their  respective  assignees) 
the  respective  amounts  to  which  they  are 
atltled,  after  deducting,  if  the  Contractor 
»  dects,  any  amounts  then  due  and  payable 
to  the  Contractor  by  such  subcontractors. 

Ait.  5.  a.  The  Contractor  has  received  the 

•um  of  $ -  on  account  of  work  and 

•ttvices  performed,  or  articles  delivered, 
under  the  completed  portion  of  the  contract. 
Ihe  Government  as  part  of  this  negotiated 
rettlement  hereby  confirms  and  acknowl- 
*<lge8  the  right  of  the  Contractor,  subject 
to  the  provisions  of  Article  6  hereof,  to  re- 
toin  such  sum  heretofore  paid  and  agrees 
that  such  sum  constitutes  a  portion  of  the 
total  amount  to  which  the  Contractor  is 
ffitltled  in  settlement  of  the  Contract. 

*>.  In  addition,  upon  execution  of  this 
•peement  the  Government  agrees  to  pay  to 
^  Contractor  or  its  assignee,  upon  presen- 
■tion  of  properly  certified  invoices  or  vouch- 

the  sum  of  $ _  [insert  net 

•mount  of  settlement] ,  arrived  at  by  deduct- 
No.  233 - 6 


N 

Ing  from  the  sum  of  $ _ ’  [for  claim 

submitted  on  inventory  basis,  insert  gross 
amount  of  settlement:  for  claim  submitted 
on  total  cost  basis,  insert  gross  amount 
of  settlement  less  amount  set  forth  in  5a 
above],  (1)  the  amount  of  $ _ repre¬ 

senting  all  unliquidated  partial  or  progress 
payments  previously  made  on  account  to  the 
Contractor  or  its  assignee  and  all  unliqui¬ 
dated  advance  payments  (with  Interest,  if 
any,  thereon),  and  (2)  the  amount  of 


$ - representing  all  applicable  property 

disposal  credits  [and  (3)  the  amount  of 
$ - representing  all  other  amounts  due 


the  Government  under  this  contract  ex¬ 
cept  as  hereinafter  provided  in  Article  6].* 
Said  sum,  together  with  all  other  sums  here¬ 
tofore  paid,  constitutes  payment  in  full  and 
complete  settlement  of  the  amount  due  the 
Contractor  by  reason  of  the  complete  ter¬ 
mination  of  work  under  the  contract  and  of 
all  other  claims  and  liabilities  of  the  Con¬ 
tractor  and  the  Government  under  the  con¬ 
tract,  except  as  hereinafter  provided  in 
Article  6. 

Art.  6.  Notwithstanding  any  other  provi¬ 
sion  of  this  agreement,  the  following  rights 
and  liabilities  of  the  parties  under  the  con¬ 
tract  are  hereby  reserved: 

[The  following  list  of  reserved  or  excepted 
rights  and  liabilities  is  intended  to  cover 
those  which  should  most  frequently  be  re¬ 
served,  and  which  should  in  any  event  be 
scrutinized  at  the  time  a  settlement  agree¬ 
ment  is  signed  (see  32  CFR  8.209-2).  The 
suggested  language  of  the  enumerated  ex¬ 
cepted  items  on  the  list  may  be  varied  in  the 
discretion  of  the  Contracting  Officer  to  cover 
more  accurately  the  exceptions  needed  in  a 
particular  case.  Where  greater  accuracy  or 
completeness  may  be  achieved  by  a  reference 
to  the  number  of  the  contract  clause  or  pro¬ 
vision  covering  the  matter  in  question,  this 
method  of  enumerating  reserved  rights  and 
liabilities  may  be  followed.  Omit  any  of 
the  following  which  are  not  applicable  and 
add  any*  additional  exceptians  or  reserva¬ 
tions  required.] 

(1)  All  rights  and  liabilities,  if  any,  of 

the  parties  under  the  Renegotiation  Act  of 
19 _ [insert  reference  to  applicable  Renego¬ 

tiation  Act] . 

(2)  All  rights  and  liabilities  of  the  parties 
arising  under  the  contract  articles,  if  any, 
or  otherwise  which  relate  to  reproduction 
rights,  patent  infringements,  inventions,  ap¬ 
plications  for  patent  and  patents,  including 
rights  to  assignments,  invention  reports  and 
licenses,  covenants  of  indemnity  against 
patent  risks  and  bonds  for  patent  Indemnity 
obligations,  together  with  all  rights  and  lia¬ 
bilities  under  any  such  bond. 

(3)  All  rights  of  the  Government  to  take 
the  benefit  of  any  adjustments  of  royalties 
under  the  Royalty  Adjustment  Act  of  1942 
(35  U.  S.  C.  89-96)  and  to  take  the  benefit 
of  agreements  reducing  or  otherwise  affect¬ 
ing  royalties  paid  or  payable  in  connection 
with  the  performance  of  the  contract. 

(4)  All  rights  and  liabilities  of  the  parties 
under  the  contract  relating  to  options  (ex¬ 
cept  options  to  continue  or  Increase  the  work 
under  the  contract),  covenants  not  to  com¬ 
pete,  covenants  of  indemnity. 

(5)  All  rights  and  liabilities  of  the  parties 
under  agreements  with  respect  to  the  future 
care  a(nd  disposition  by  the  Contractor  of 
Government-owned  property  remaining  in  its 
custody. 

(6)  All  rights  and  liabilities  of  the  parties 
under  the  contract  with  respect  to  any  con¬ 
tract  termination  Inventory  stored  for  the 
Government  pursuant  to  Article  1  hereof. 

(7)  All  rights  and  liabilities  of  the  parties 
under  the  contract  with  respect  to  any  and 
all  Government  property  furnished  to  the 
Contractor  for  the  performance  of  this 
contract. 


•To  be  inserted  where  appropriate. 


(8)  All  rights  and  liabilities  of  the  parties 
arising  under  the  contract,  or  otherwise,  con¬ 
cerning  defects  in,  or  guarantees  or  war¬ 
ranties  relating  to,  any  articles  or  component 
parts  furnished  to  the  Government  by  the 
Contractor  pvirsuant  to  the  contract  or  this 
agreement. 

(9)  AU  rights  and  liabilities,  if  any,  of  the 
parties  under  those  clauses  inserted  in  the 
contract  because  of  the  requirements  of  Acts 
of  Congress  and  Executive  Orders,  including 
without  limitation,  any  applicable  clauses 
relating  to  the  following  topics:  labor  law, 
contingent  fees,  domestic  articles,  employ¬ 
ment  of  aliens,  “officials  not  to  benefit.”  [If 
the  contract  contains  clauses  of  this  char¬ 
acter  inserted  for  reasons  other  than  require¬ 
ments  of  Acts  of  Congress  or  Executive 
Orders,  the  suggested  language  should  be  ap¬ 
propriately  modified.] 

In  witness  whereof,  etc. 

§  8.806-2  Settlement  agreement  for 
use  in  settling  fixed-price  prime  con¬ 
tracts  after  partial  termination. 

This  Supplemental  Agreement  of  Settle¬ 
ment,  entered  into  this _ day  of _ 

_ _  19 _ between  the  United  States  of 

America  (hereinafter  called  “the  Govern¬ 
ment”)  represented  by  the  Contracting 
Officer  executing  this  contract,  and _ 

(i)  A  corporation  organized  and  existing 

imder  the  Laws  of  the  State  of _ ; 

(ii)  A  partnership  consisting  of _ 

(iii)  An  individual  doing  business  as 


(hereinafter  called  "the  Contractor”). 

Witnesseth  that: 

Whereas,  the  Contractor  and  the  Govern¬ 
ment  have  entered  into  Contract  No. _ 

under  date  of  _ ,  19__  which, 

together  with  any  and  all  amendments, 
changes,  modifications,  and  supplements 
thereto,  is  hereinafter  referred  to  as  "the 
contract”:  and 

Whereas,  the  Termination  for  Convenience 
of  the  Government  clause  of  the  contract 
provides  that  the  performance  of  work  under 
the  contract  may  at  the  convenience  of  the 
Government  be  terminated  by  the  Govern¬ 
ment  in  whole,  or  from  time  to  time  in  part, 
whenever  the  Contracting  Officer  shall  de¬ 
termine  that  such  termination  Is  in  the  best 
interests  of  the  Government,  and  that  the 
Contractor  and  Contracting  Officer  may  agree 
upon  the  whole  or  any  part  of  the  amount  to 
be  paid  to  the  Contractor  by  reason  of  such 
termination:  and 

Whereas,  by  notice  of  termination  dated 
_ the  Government  advised  the  Con¬ 
tractor  of  the  partial  t^minatlon  of  the 
contract  for  the  convenience  of  the  Govern¬ 
ment  as  of  the  date  and  to  the  extent  pro¬ 
vided  in  such  Notice,  to  which  reference  is 
hereby  made  as  to  the  part  terminated,  and 
said  part  is  hereinafter  referred  to  as  the 
“terminated  portion  of  the  contract”:  and 

Whereas,  as  used  herein,  the  following 
terms  shall  have  the  meanings  hereinafter 
set  forth: 

The  term  “termination  Inventory”  means 
any  items  of  physical  property  purchased, 
supplied,  manufactured,  furnished,  or  other¬ 
wise  acquired  for  performance  of  the  con¬ 
tract  which  are  properly  allocable  to  the  ter¬ 
minated  portion  of  the  contract,  but  shall 
not  include  any  facilities,  material^,  pro¬ 
duction  or  other  equipment,  or  special  tool¬ 
ing,  which  are  subject  to  a  separate  contract 
or  a  special  contract  provision  governing  the 
use  or  disposition  thereof.  Termination  in¬ 
ventory  may  Include  Government-furnished 
property  and  contractor-acquired  property  as 
defined  below. 

(1)  Government-furnished  property  is 
property  in  the  possession  of  or  acquired  di¬ 
rectly  by  the  Government,  and  delivered  or 
otherwise  made  available  to  the  Contractor. 

(ii)  Contractor-acquired  property  is  prop¬ 
erty  procured  or  otherwise  provided  by  the 
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r  for  the  performance  of  a  con-  tractor  or  its  assignee,  upon  presentation  of  (5)  All  rights  and  liabilities  of  the  pen 
sther  or  not  the  Government  has  properly  certified  invoices  or  vouchers,  the  arising  under  the  contract,  or  oth^ 
e  terms  of  the  contract,  or  exercises  sum  of  $ -  I  insert  net  amount  of  set-  concerning  defects  in,  or  guarantees  or  w 

ctual  right  to  take  title.  tlementj,  arrived  at  by  deducting  from  the  ranties  relating  to,  any  articles  or  compon 

m  “subcontract”  means  any  con-  sum  of  $ -  [insert  gross  amount  of  parts  furnished  to  the  Government  ^ 

‘fined  in  32  CFR  1.201-6  other  than  settlement],  (1)  the  amount  of  $ - rep-  Contractor  pursuant  to  the  contract  or  t 

lontract,  entered  into  by  a  prime  resenting  all  unliquidated  partial  or  progress  agreement.  ’ 

:  or  a  subcontractor,  calling  for  payments  previously  made  on  account  to  the  (6)  All  rights  and  liabilities  of  the  par 
ar  services  required  for  the  per-  Contractor  or  its  assignee  and  all  unliqui-  with  respect  to  any  contract  terminatlm 
of  any  one  or  more  prime  contracts,  dated  advance  payments  (with  interest,  if  ventory  stored  for  the  Government 
tn  “scrap”  means  property  that  has  any,  thereon)  applicable  to  the  terminated  to  Article  2  hereof, 
able  prospect  of  being  sold  except  portion  of  the  contract  and  (2)  the  amount  In  witness  whereof,  etc. 
icovery  value  of  its  basic  material  of  $ - representing  all  applicable  prop¬ 

erty  disposal  credits.  Said  sum,  together 
erefore,  the  parties  hereto  do  mu-  with  all  other  sums  heretofore  paid,  con- 
ee  as  follows:  stitutes  payment  in  full  and  complete  set- 

1.  The  terminated  portion  of  the  tlement  of  the  amount  due  the  Contractor 
is  designated  as  follows:  (specify  with  respect  to  the  terminated  portion  of  the 
nated  portion  clearly  as  to  items,  contract,  except  as  hereinafter  provided  in 
(i)  item  numbers,  (ii)  descriptions.  Article  7. 

ntity  terminated,  (iv)  unit  price  Art.  7.  Upon  payment  of  said  sum  of 

(v)  total  price  of  terminated  items,  $ _ [insert  net  amount  of  settlement], 

any  other  explanation  necessary  to  &il  obligations  of  the  Contractor  to  perform  * 

;ertainty  or  misunderstanding.)  •  further  work  or  services  or  to  make  further 
The  Contractor  certifies  that  all  deliveries  under  the  terminated  portion  of 
termination  inventory  (including  the  contract  and  all  obligations  of  the 
IS  been  retained  or  otherwise  ac-  Government  to  make  further  payments  or 
it,  sold  to  third  parties,  returned  to  carry  out  other  undertakings  in  connec- 
!rs,  stored  for  the  Government,  de-  tion  therewith  shall  cease :  Provided,  how- 
3  the  Government,  or  otherwise  ever.  That  nothing  herein  contained  shall 
accounted  for,  and  all  proceeds  or  Impair  or  affect  in  any  way  any  covenants, 
prices  thereof,  if  any,  have  been  terms  or  conditions  of  the  contract  relating 
to  account  in  arriving  at  this  completed  or  continued  portion 

thereof:  And  provided  further.  That,  with 
a.  The  Contractor  certifies  that,  respect  to  the  terminated  iwrtion  of  the 
the  execution  of  this  agreement,  contract,  the  following  rights  and  liabilities 
he  contractor’s  immediate  subcon-  of  parties  are  reserved, 

/hose  claim  is  included  in  the  claim  (The  following  list  of  reserved  or  excepted 
j  this  agreement  has  furnished  to  rights  and  liabilities  relating  to  the  ter- 
ractor  a  certificate  stating  (i)  that  minated  portion  of  the  contract  is  intended 
ubcontract  termination  inventory  to  cover  those  which  should  most  frequently 
g  scrap)  has  been  retained  or  other-  t)e  reserved,  and  which  should  in  any  event 
lired  by  it,  sold  to  third  parties,  re-  ^  scrutinized  at  the  time  a  settlement 
)  suppliers,  stored  for  the  Govern-  agreement  is  signed  (see  32  CFR  8.209—2). 
ivered  to  the  Government,  or  other-  The  suggested  language  of  the  enumerated 
erly  accounted  for,  and  all  proceeds  excepted  items  on  the  list  may  be  varied 
on  prices  thereof,  if  any,  were  taken  discretion  of  the  Contracting  Officer 

ant  in  arriving  at  the  settlement  of  ^  cover  more  accurately  the  exceptions 
ntract  or  subcontracts  and  (ii)  that  needed  in  a  particular  case.  Where  greater 
)ntractor  has  received  from  each  of  accuracy  or  completeness  may  be  achieved 
Bdiate  subcontractors  whose  claim  ^  reference  to  the  number  of  the  con- 
ided  in  its  claim  a  substantially  clause  or  provision  covering  the  matter 

jrtificate  fn  question,  this  method  of  enumerating  re- 

'  Contractor  hereby  trensfers  and  served  rights  and  liabilities  may  be  followed, 
to  the  Government  all  the  right.  the  following  which  are  not 

interest,  if  any,  which  the  Con-  applicable  and  add  any  additional  excep- 
is  received,  or  is  entitled  to  receive,  or  reservations  required.] 

subcontract  termination  inventory,  rights  and  habilities,  if  any,  of 

)t  otherwise  properly  accounted  for,  Renegotiation  Act  of 

by  assigns  to  the  Government  any  .11^®®^^  reference  to  applicable  Re- 

f  its  rights  relating  thereto.  ‘  ^ 

The  Contractor  certifies  that,  with  ,^<2)  All  rights  of  the  Government  to  take 
)  au  items  of  termination  inventory  ^^®,  benefit  of  any  adjustments  of  roya  ties 
of  which  were  taken  into  account  Adjustment  Act  of  1942 

g  at  the  amount  of  this  settlement.  C.  89-96)  and  to  take  the  benefit 

settlement  of  any  subcontract  claim  f  agreements  reducing  or  otherwise  affect- 
in  this  settlernent:  (i)  all  such  ing  roplties  paid  or  payable  in  connection 

1  properly  allocable  to  the  termi-  , 

irtion  of  the  contract;  (ii)  such  righte  and  liabilities,  if  any  of 

;  not  in  excess  of  the  rksonable  i?®  Parses  under  tho^  clauses  inserted  in 
:ive  requirements  of  the  terminated  1^®  contract  because  of  the  requirements  of 
.f  the  contract:  (iii)  such  items  do  and  Executive  Orders,  in- 

ide  any  items  reasonably  usable,  c  "^ing,  without  limitation,  any  applicable 
loss  to  the  Contractor,  on  Its  otheil  relating  to  the  following  topics: 

d  (iv)  the  Contractor  has  informed  contingent  fees  domestic  articles, 

racting  Officer  of  any  substantial  employment  of -aliens,  “officials  not  to  bene- 
1  the  status  of  such  items  between  “  ^y®  contract  contains  clauses  of 

!s  of  its  termination  inventory  character  inserted  for  reasons  other 

i  and  the  date  of  this  agreement.  requirements  of  Acts  of  Congress  or 

In  all  cases  where  the  Contractor  Executive  Orders,  the  suggested  language 
irevlously  made  such  payments,  the  should  be  appropriately  modified.] 
ir  shall,  within  ten  (10)  days  after  (4)  All  rights  and  liabilities  of  the  parties 
f  the  payment  provided  for  here-  arising  under  the  contract  articles,  if  any, 
ay  to  each  of  its  immediate  sub-  or  otherwise  which  relate  to  reproduction 

>rs  (or  to  their  respective  assignees)  rights,  patent  infringements,  inventions, 

jctive  amounts  to  which  they  are  applications  for  patent  and  patents,  includ- 

after  deducting,  if  the  Contractor  ing  rights  to  assignments,  invention  reports 

any  amounts  then  due  and  payable  and  licenses,  covenants  of  indemnity  against 

ntractor  by  such  subcontractors,  patent  risks  and  bonds  for  patent  indemnity 
Upon  execution  of  this  agreement,  obligations,  together  with  all  rights  and  ‘Insert  appropriate  phrase, 

rnment  agrees  to  pay  to  the  Con-  liabilities  under  any  such  bond.  •♦Jnsert  \vhere  appropriate. 


§  8.806-3  Partial  settlement  agree, 
ment,  for  use  in  settling  fixei-prite 
prime  contracts  after  complete  or  parm 
termination  where  settlement  vertqj^ 
only  to  settlements  with  subcontractm. 

This  supplemental  agreement  of  setu*. 

ment,  entered  into  this  _ i, _ 

- -  19._  between  the  United  SUtet 

of  America  (hereinafter  called  “the  Govern, 
ment”)  represented  by  the  Contracting  Of. 
fleer  executing  this  contract,  and _ 

(i)  A  corporation  organized  and’exitii 

under  the  Laws  of  the  State  of _  • 

(ii)  A  partnership  consisting  of  ...III*”’, 

(iii)  An  individual  doing  busin«''i 


(hereinafter  called  “the  Contractor”). 

Witnesseth  that: 

Whereas,  the  Contractor  and  the  Govwn- 

ment  have  entered  into  Contract  No. ,. _ 

under  date  of  _ ,  19. _  which,  to 

gether 
changes, 
thereto, 
contract' 

Whereas,  the  Termination  for  Convenience  ^ 
of  the  Government  clause  of  the  contract  i 
provides  that  the  performance  of  work  under  i 
the  . contract  may  at  the  convenience  of  the  ^ 
Government  be  terminated  by  the  Govern¬ 
ment  in  whole,  or  from  time  to  time  in  part, 
whenever  the  Contracting  Officer  shall  de¬ 
termine  that  such  termination  is  in  the  best 
interests  of  the  Government,  and  that  the 
Contractor  and  Contracting  Officer  may  agree 
upon  the  whole  or  any  part  of  the  amount  to 
be  paid  to  the  Contractor  by  reason  of  suck 
termination:  and 

Whereas,  by  notice  of  termination  dated 
_ the  Government  advised  the  Con¬ 
tractor  of  the  [  complete  termination  of  the 
contract  for  the  convenience  of  the  Govern¬ 
ment;  ]  *  [  partial  termination  of  the  contract  • 
for  the  convenience  of  the  Government  as  of 
the  date  and  to  the  extent  provided  in  such 
Notice,  to  which  reference  is  hereby  made  as 
to  the  part  terminated^  and  said  part  is 
hereinafter  referred  to  as  “the  terminated 
portion  of  the  contract”;]  •  and 

Whereas,  the  Contractor,  in  connection 
with  the  performance  of  the  <ontract,  has 
entered  into  the  following  subcontracts 
[among  others]:  *♦  [insert  here  a  list  of 
the  terminated  subcontracts  included  in  this 
settlement],  which  subcontracts  were 
terminated  by  the  Contractor  in  accordance 
with  the  termination  for  convenience  clause 
of  the  contract  and  in  accordance  with  the 
Notice  of  Termination  received  by  it  from 
the  Government:  and 

Whereas,  the  parties  desire  to  settle  that 
p>ortion  of  the  termination  claim  of  the  Con¬ 
tractor  which  is  based  upon  the  termina¬ 
tion  of  the  subcontracts  listed  herein;  and 

Whereas,  as  used  herein,  the  following 
terms  shall  have  the  meanings  hereinaftsr 
set  forth: 

The  term  “termination  inventory”  means 
any  items  of  physical  property  purdiased, 
supplied,  manufactured,  furnished,  or  other* 
wise  acquired  for  performance  of  the  con¬ 
tract  which  are  properly  allocable  to  the 


with  any  and  all  amendmaite, 
,  modifications,  and .  suppl^nente 
is  hereinafter  referred  to  as  “the 
and 


s^doi/t 


L-insted  portion  of  the  contract,  but  shall 
M^avide  any  facilities,  materials,  pro- 


Kn  or  other  equipment,  or  special 
sublect  to  a  separate  cc 
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^  are  subject 
_ .loi  /•nnti 


tool — 
separate  contract 


‘7gpecial  contract  provision  governing 


_  j,r  disposition  thereof.  Termination 
**  tory  may  include  Government-fur- 
property  and  contractor-acquired 
Stfty  M  defined  below. 

^(^vernment-furnished  property  is 
Jlirtv  in  the  possession  of  or  acquired 
Kiv  by  the  Government,  and  delivered 
lotterwise  made  available  to  the 

*!^*^ntractor-acqulred  property  is  prop- 
’  procured  or  otherwise  provided  by  the 
^iWtor  for  the  performance  of  a  con- 
Ct  whether  or  not  the  Government  has 
S  by  the  terms  of  the  contract,  or  exer- 
contractual  right  to  take  title, 
tte  term  “subcontract”  means  any  con- 
nrt  as  defined  in  32  CPR  1.201-6  other 
^  a  prime  contract,  entered  into  by  a 


ifSsit 


contractor  or  a  subcontractor,  call- 


for  supplies  or  services  required  for  the 
ice  of  any  one  or  more  prime 

■itracts. 

The  term  "scrap"  means  property  that  has 
Kressonable  prospect  of  being  sold  except 
the  recovery  value  of  its  basic  material 
(Dtent. 

Kow,  therefore,  the  parties  hereto  do  mu- 
nUy  agree  as  follows : 

AmcL*  1.  a.  The  Contractor  certifies 
lit,  prior  to  the  execution  of  this  agree- 
^t,  each  of  the  Contractor’s  immediate 
liriKontractors  whose  claim  is  included  in 
It  settled  by  this  agreeiqent  has  fur- 
l^hed  to  the  Contractor  a  certificate  stat- 
(1)  that  all  its  subcontract  termination 
Inntory  (including  scrap),  has  been  re¬ 
united  or  otherwise  .acquired  by  it,  sold  to 
Itrd  parties,  returned  to  suppliers,  stored 
tr  the  Government,  delivered  to  the  Gov- 
mment,  or  otherwise  properly  accounted 
hr,  and  all  proceeds  or  retention  prices 
lareof,  if  any,  were  taken  into  account  in 
|«ilTlng  at  the  settlement  of  the  subcon- 
tict  or  subcontracts  and  (ii)  that  the  sub- 
Hotractor  has  received  from  each  of  the 
lamediate  subcontractors  whose  claim  was 
heluded  in  its  claim  a  substantially  similar 
artificate. 

b.  The  Contractor  hereby  transfers  and 
eoBTeys  to  the  Government  all  the  right, 
title  and  interest,  if  any,  which  the  Con¬ 
tactor  has  received,  or  is  entitled  to  receive, 
fc  and  to  such  subcontract  termination  in- 
ratwy,  to  the  extent  that  it  is  not  other- 
liM  properly  accounted  for,  and  hereby  as- 
to  the  Government  any  and  all  of  its 
lights  relatlqg  thereto. 

An.  2.  In  aliases  where  the  Contractor 
ha  not  previously  made  such  payments,  the 
OoBtractor  shall,  within  ten  (10)  days  after 
welpt  of  the  payment  provided  for  here- 
aader,  pay  to  each  of  its  immediate  subcon¬ 
tactors  (or  to  their  respective  assignees)  the 
•Elective  amounts  to  which  they  are  en- 
Wed,  after  deducting,  if  the  Contractor  so 
dacts,  any  amounts  then  due  and  payable  to 
tbe  Contractor  by  such  subcontractors.  • 

Aar.  3.  The  Contractor  certifies  that,  with 
■pect  to  all  items  of  subcontract  termlna-* 
•don  Inventory  the  costs  of  which  were  taken 
lato  account  in  arriving  at  the  amount  of 
tbia  settlement,  or  in  the  settlement  erf  any 
■bcontract  claim  included  in  this  settle- 
*«t:  (1)  All  such  items  are  properly  allo- 
■ble  to  the  terminated  portion  of  the  con- 
*»ct:  (11)  such  items  are  not  in  excess  of 
Ibe  reasonable  quantitative  requirements  of 
terminated  portion  of  the  contract;  (ili) 
"cb  items  do  not  include  any  items  reason- 
•bly  usable,  without  loss  to  the  Contractor, 
•  its  other  work;  and  (iv)  the  Contractor 
baa  Informed  the  Contracting  Officer  of  any 
wbstantlal  change  in  the  status  of  such 
between  the  dates  of  its  termination 
“Wntory  schedules  and  the  date  of  this 
•Creement. 
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Art.  4.  Upon  execution  of  this  agreement 
the  Government  agrees  to  pay  to  the  Con¬ 
tractor  or  its  assignee,  upon  presentation  of 
properly  certified  invoices  of  vouchers,  the 

sum  of  $ - -  which  sum,  [together  with 

the  amount  of  $ - heretofore  paid  the 

Contractor  as  partial,  progress,  or  advance 
payments),*  constitutes  payment  in  full  and 
complete  settlement,  except  as  hereinafter 
provided  in  Article  5,  of  the  amount  due  the 
Contractor  with  fespect  to  that  portion  of  its 
termination  claim  which  is  based  upon  ter¬ 
mination  of  the  subcontracts  listed  herein¬ 
above,  ('The  first  sum  to  be  inserted  above 
should  be  the  net  amount  of  this  partial  set¬ 
tlement,  arrived  at  by  deducting  from  the 
gross  amount  of  settlements  with  subject 
subcontractors  as  approved  by  the  Contract¬ 
ing  Officer;  the  second  amount  to  be  inserted 
above,  which  is  that  portion  of  partial,  prog¬ 
ress,  or  advance  payments  liquidated  by  this 
agreement.) 

Art.  5.  Notwithstanding  any  other  pro¬ 
vision  of  this  agreement,  the  following  rights 
and  liabilities  of  the  parties  under  the  con¬ 
tract  are  hereby  reserved : 

[Insert  here  a  list  of  the  reserved  or  ex¬ 
cepted  rights  and  liabilities  of  the  Govern¬ 
ment  and  the  Contractor  (see  32  CFR 
8.209-2).  Reference  is  made  to  instructions 
set  forth  in  Article  6  of  the  agreement  set 
forth  in  32  CFR  8.806-1  and  Article  7  of  the 
agreement  set  forth  in  32  CFR  8.806-2;i  and  to 
the  reserved  or  excepted  rights  and  liabili¬ 
ties  set  forth  in  those  articles,  which  may  be 
used  as  appropriately  modified  to  meet  the 
requirements  of  any  given  settlement  here¬ 
under.) 

In  witness  whereof,  etc. 

§  8.806-4  Settlement  agreement  for 
use  in  settling  cost-reimbursement  type 
prime  contracts  after  complete  termi¬ 
nation  where  settlement  includes  costs. 

This  Supplemental  Agreement  of  Settle¬ 
ment,  entered  into  this  _  day  of 

_ _  19 _ between  the  United  States 

of  America  (hereinafter  called  “the  Govern¬ 
ment”)  represented  by  the  Contracting  Of¬ 
ficer  executing  this  contract,  and^ _ 

(1)  A  corporation  organized  and  existing 
under  the  Laws  of  the  State  of _ _ _ ; 

(il)  A  partnership  consisting  of _ _ _ ; 

(iil)  An  Individual  doing  business  as 


(hereinafter  called  “the  Contractor”). 

Witnesseth  that: 

Whq^eas,  the  Contractor  and  the  Govern¬ 
ment  have  entered  into  Contract  No. - 

under  date  of  _ _  19 —  which,  to¬ 

gether  with  any  and  all '  amendments, 
changes,  modifications,  and  supplements 
thereto,  is  hereinafter  referred  to  as  “the 
contract”;  and 

Whereas,  the  Termination  clause  of  the 
contract  provides  that  the  performance  of 
work  under  the  contract  may  at  the  con¬ 
venience  of  the  Government  be  terminated 
by  the  Government  in  whole,  or  from  time 
to  time  in  part,  whenever  the  Contracting 
Officer  shall  determine  that  such  termination 
is  in  the  best  interests  of  the  Government, 
and  that  the  Contractor  and  Contracting 
OCacer  may  agree  upon  the  whole  or  any  part 
of  the  amount  to  be  paid  to  the  Contractor 
by  reason  of  such  termination;  and 

Whereas,  by  notice  of  termination  dated 
_ the  Government  advised  the  Con¬ 
tractor  of  the  complete  termination  of  the 
contract  for  the  convenience  of  the  Govern¬ 
ment;  and 

Whereas,  as  used  herein,  the  following 
terms  shall  have  the  meanings  hereinafter 
set  forth: 

The  term  “termination  inventory"  means 
any  items  of  physical  property  purchased, 
supplied,  manufactured,  furnished,  or  other¬ 
wise  acquired  for  performance  of  the  contract 
which  are  properly  allocable  to  the  termi¬ 
nated  portion  of  the  contract,  but  shall  not 


9249 

include  any  facilities,  materials,  production 
or  other  equipment,  or  special  tooling,  which 
are  subject  to  a  separate  contract  or  a  special 
contract  provision  governing  the  use  or  dis¬ 
position  thereof.  Termination  inventory 
may  include  Goveriunent-furnished  property 
and  contractor-acquired  property  as  defined 
below. 

(1)  Government-furnished  property  is 
property  in  the  possession  of  or  acquired 
directly  by  the  Government,  and  delivered 
or  otherwise  made  available  to  the 
Contractor. 

(il)  Contractor-acquired  property  is  prop¬ 
erty  procured  or  otherwise  provided  by  the 
Contractor  for  the  performance  of  a  contract, 
whether  or  not  the  Government  has  title 
by  the  terms  of  the  contract,  or  exercises  its 
contractual  right  to  take  title. 

The  term  “subcontract”  means  any  con¬ 
tract  as  defined  in  32  CFR  1.201-6  other  than 
a  prime  contract,  entered  into  by  a  prime 
contractor  or  a  subcontractor,  calling  for 
supplies  or  services  required  for  the  perform¬ 
ance  of  any  one  or  more  prime  contracts. 

The  term  “scrap”  means  property  that  has 
no  reasonable  prospect  of  being  sold  except 
for  the  recovery  value  of  its  basic  material 
content. 

Now  therefore,  the  parties  hereto  do  mu¬ 
tually  agree  as  follows : 

Article  1.  The  Contractor  certifies  that 
all  contract  termination  inventory  (includ¬ 
ing  scrap)  has  been  retained  or  otherwise 
acquired  by  it,  sold  to  third  parties,  returded 
to  suppliers,  stored  for  the  Government,  de¬ 
livered  to  the  Government,  or  otherwise 
properly  accounted  for.  and  all  proceeds  or 
retention  prices  thereof,  if  any,  h^ve  been 
taken  into  account  in  arriving  at  this  agree¬ 
ment. 

Art.  2.  a.  The  Contractor  certifies  that, 
prior  to  the  execution  of  this  agreement,  each 
of  the  Contractor’s  immediate  subcontractors 
whose  claim  Is  included  in  the  claim  settled 
by  this  agreement  has  furnished  to  the  Con¬ 
tractor  a  certificate  stating  (i)  that  all  of  its 
subcontract  termination  inventory  (includ¬ 
ing  scrap)  has  been  retained  or  otherwise 
acquired  by  it,  sold  to  third  parties,  returned 
to  suppliers,  stored  for  the  Government,  de¬ 
livered  to  the  Government,  or  otherwise 
properly  accounted  for,  and  all  proceeds  or 
retention  prices  thereof,  if  any.  were  taken 
into  account  in  arriving  at  the  settlement  of 
the  subcontract  or  subcontracts  and  (li)  that 
the  subcontractor  has  received  from  each  of 
the  immediate  subcontractors  whose  claim 
was  included  in  its  claim  a  substantially 
similar  certificate. 

b.  The  Contractor  hereby  transfers  and 
conveys  to  the  Government  all  the  right, 
title  and  interest,  if  any,  which  the  Con¬ 
tractor  has  received,  or  is  entitled  to  receive, 
in  and  to  subcontract  termination  Inventory, 

‘  if  any,  not  otherwise  properly  accounted  for, 
and  hereby  assigns  to  the  Government  any 
and  all  of  its  rights  relating  thereto. 

Art.  3.  The  Contractor  certifies  that,  with 
respect  to  all  items  of  termination  Inventory 
the  costs  of  which  were  taken  into  account 
in  arriving  at  the  amount  of  this  settlement, 
or  in  the  settlement  of  any  subcontract 
claim  included  in  this  settlement:  (1)  all 
such  items  are  properly  allocable  to  the  ter¬ 
minated  portioh  of  the  contract;  (11)  such 
items  are  not  in  excess  of  the  reasonable 
quantitative  requirements  of  the  terminated 
portion  of  the  contract;  (Hi)  such  terms  do 
not  Include  any  items  reasonably  usable, 
without  loss  to  the  Contractor,  on  its  other 
work;  and  (iv)  the  Contractor  has  Informed 
the  Contracting  Officer  of  any  substantial 
change  in  the  status  of  such  items  between 
the  dates  of  its  termination  inventory  sched¬ 
ules  and  the  date  of  this  agreement. 

Art.  4.  In  all  cases  wliere  the  Contractor 
has  not  previously  made  such  payments,  the 
Contractor  shall,  within  ten  (10)  days  after 
receipt  of  the  payment  provided  for  here¬ 
under,  pay  to  each  of  its  immediate  subcon- 
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tractors  (or  to  their  respective  assignees) 
the  respective  amounts  to  which  they  are 
entitled,  after  deducting.  If  the  Contractor 
SO'  elects,  any  amounts  then  due  and  payable 
to  the  Contractor  by  such  subcontractors. 

Art.  5.  a.  The  Contractor  has  received  the 

sum  of  $ _ on  account  of  work  and 

services  performed,  or  articles  delivered, 
under^  the  contract  prior  to  the  effective 
date  of  termination.  The  Government  as 
part  of  this  negotiated  settlement  hereby 
confirms  and  acknowledges  the  right  of  the 
Contractor,  subject  to  the  provisions  of  Arti¬ 
cle  6  hereof,  to  retain  such  sum  heretofore 
paid  and  agrees  that  such  sum  constitutes 
a  portion  of  the  total  amount  to  which  the 
Contractor  is  entitled  in  complete  and  final 
settlement  of  the  contract. 

b.  In  addition,  upon  execution  of  this 
agreement  the  Government  agrees  to  pay  to 
the  Contractor  or  its  assignee,  upon  presenta¬ 
tion  of  prop)erly  certified  invoices  or  vouchers, 

the  sum  of  ( _  (insert  net  amount  of 

settlement],  arrived  at  by  deducting  from 

the  sum  of  $ -  [insert  net  amount  of 

settlement  less  amount  set  forth  in  Article 
5a  above],  (1)  the  amount  of  $ _ repre¬ 

senting  all  unliquidated  partial  or  progress 
payments  previously  made  on  account  to  the 
Contractor  or  its  assignee  and  all  unliqul- 
dat^  advance  pajnnents  (with  interest,  if 

any,  thereon)  and  (2)  the  amount  of  $ _ 

representing  all  applicable  property  disp>osal 
credits  (and  (3)  the  amount  of  $ _ rep¬ 

resenting  all  other  amounts  due  the  Gov¬ 
ernment  under  this  contract  except  as 
hereinafter  provided  in  Article  6].*  Said 
sum,  together  with  all  other  siuns  heretofore 
paid,  constitutes  payment  in  full  and  com¬ 
plete  settlement  of  the  amount  due  the  Con¬ 
tractor  by  reason  of  the  complete  termina¬ 
tion  of  work  under  the  contract  and  of  all 
other  claims  and  liabilities  of  the  Contractor 
and  the  Government  under  the  contract, 
except  as  hereinafter  provided  in  Article  6. 

Art.  6.  Notwithstanding  any  other  pro¬ 
vision  of  this  agreement  the  following  rights 
and  liabilities  of  the  parties  under  the  con¬ 
tract  are  hereby  reserved: 

(The  following  list  of  reserved  or  excepted 
rights  and  liabilities  is  intended  to  cover 
those  which  should  most  frequently  be  re¬ 
served,  and  which  should  in  any  event  be 
scrutinized  at  the  time  a  settlement  agree¬ 
ment  is  signed  (see  32  CFR  8.209-2).  The 
suggested  language  of  the  enumerated  ex¬ 
cepted  items  on  the  list  may  be  varied  in  the 
discretion  of  the  Contracting  Officer  to  cover 
more  accurately  the  exceptions  needed  in  a 
particular  case.  Where  greater  accuracy  or 
completeness  may  be  achieved  by  a  reference 
to  the  number  of  the  contract  clause  or 
provision  covering  the  matter  in  question, 
this  method  of  enumerating  reserved  rights 
and  liabilities  may  be  followed.  Omit  any 
of  the  following  rights  which  are  not  ap¬ 
plicable  and  add  any  additional  exceptions  or 
reservations  required.] 

(1)  Claims  by  the  Contractor  against  the 
Government  for  items  of  cost  which  are  the 
subject  of  General  Accounting  Office  excep¬ 
tions  (or  other  items  of  cost  of  the  same 
nature),  which  are  excluded  from  the  settle¬ 
ment  without  prejudice  to  the  rights  of 
either  party,  as  follows:  [Insert  the  amounts 
and  describe  the  claims  not  waived  by  Con¬ 
tractor.] 

(2)  Claims  by  the  Contractor  against  the 
Government,  as  to  which  his  right  of  reim¬ 
bursement  is  disputed,  which  are  excluded 
without  prejudice  to  the  rights  of  either 
party  as  follows:  [Insert  the  amounts  and 
describe  the  claims  with  respect  to  which 
findings  have  been  made  by  the  Contracting 
Officer  disallowing  the  item  and  with  respect 
to  which  the  Contractor  has  taken.  Or  intends 
to  take,  timely  appeal.] 


(3)  Claims  by  the  Contractor  against  the 
Government  which  are  unknown  in  amount 
and  which  involve  costs  claimed  to  be  reim¬ 
bursable  under  the  contract,  as  follows; 
[Insert  the  estimated  amounts  and  describe 
the  claims.] 

(4)  Claims  by  the  Contractor  against  the 
Government  whose  existence  is  unknown, 
based  upon  responsibility  of  the  Contractor 
to  third  parties  and  which  involve  costs  re¬ 
imbursable  under  the  contract. 

(5)  Claims  by  the  Government  against  the 
Contractor  which  are  based  upon  refunds, 
rebates,  credits,  or  other  accounts  not  now 
known  to  the  Government,  together  with 
interest  thereon,  now  due  or  which  may  be¬ 
come  due  the  Contractor  from  third  parties 
to  the  extent  that  such  amounts  arise  out 
of  transactions  for  which  reimbursement  has 
been  made  to  the  Contractor  under  the  con¬ 
tract.  Any  such  amounts  which  may  here¬ 
after  become  due  to  the  Contractor  from  any 
third  party  or  other  source  shall  be  paid  to 
the  Government  within  30  days  after  receipt 
by  the  Contractor.  Interest  at  6  percent  per 
annum  shall  accrue  and  shall  be  paid  to  the 
Government  on  any  such  accounts  as  remain 
unpaid  after  the  30-day  period. 

(6)  All  rights  and  liabilities,  if  any,  of  the 
parties  under  the  Renegotiation  Act  of  19__. 
[Insert  reference  to  applicable  Renegotiation 
Act.] 

(7)  All  rights  and  liabilities  of  the  parties 
arising  under  the  contract  articles,  if  any, 
or  otherwise  which  relate  to  reproduction 
rights,  patent  infringements,  inventions,  ap¬ 
plications  for  patent  and  patents,  including 
rights  to  assignments,  invention  reports  and 
licenses,  covenants  of  indemnity  against 
patent  risks  and  bonds  for  patent  indemnity 
obligations,  together  with  all  rights  and 
liabilities  under  any  such  bond. 

(8)  All  rights  of  the  Government  to  take 
the  benefit  of  any  adjustments  of  royalties 
under  the  Royalty  Adjustment  Act  of  1942 
(35  U.  S.  C.  89-96)  and  to  take  the  benefit 
of  agreements  reducing  or  otherwise  affect¬ 
ing  royalties  paid  or  payable  in  connection 
with  the  performance  of  the  contract. 

(9)  All  rights  and  liabilities  of  the  parties 
under  the  contract  relating  to  options  (ex¬ 
cept  options  to  continue  or  increase  the  work 
under  the  contract) ,  covenants  not  to  com¬ 
pete,  covenants  of  indemnity. 

(10)  All  rights  and  liabilities  of  the  parties 
under  agreements  with  respect  to  the  futiire 
care  and  disposition  by  the  Contractor  of 
Government-owned  property  remaining  in 
its  custody. 

(11)  All  rights  and  liabilities  of  the  parties 
under  the  contract  with  respect  to  any  con¬ 
tract  termination  inventory  stored  for  the 
Government  piirsuaht  to  Article  1  hereof.  ^ 

(12)  All  rights  and  liabilities  of  the  parties 
under  the  contract  with  respect  to  any  and 
all  Government  property,  furnished  to  or  ac¬ 
quired  by  the  Contractor  for  the  performance 
of  this  contract. 

(13)  All  rights  and  liabilities  of  the  parties 
arising  under  the  contract,  or  otherwise,  con¬ 
cerning  defects  in,  or  guarantees  or  war¬ 
ranties  relating  to,  any  articles  or  component 
parts  furnished  to  the  Government  by  the 
Contractor  pursuant  to  the  contract  or  this 
agreement. 

(14)  All  rights  and  liabilities,  if  any,  of  the 
parties  under  those  clauses  inserted  in  the 
contract  because  of  the  requirements  of  Acts 
of  Congress  and  Executive  Orders,  including, 
without  limitation,  any  applicable  clauses  re¬ 
lating  to  the  following  topics:  labor  law,  con¬ 
tingent  fees,  domestic  articles,  employment 
of  aliens,  “officials  not  to  benefit.”  [If  the 
contract  contains  clauses  of  this  character 
inserted  for  reasons  other  than  requirements 
of  Acts  of  Congress  or  Executive  Orders,  the 
suggested  language  should  be  appropriately 
modified.] 

In  witness  whereof,  etc. 


§  8.806-5  Settlement  agreement  # 
use  in  settling  cost-reimbursement  f 
prime  contracts  after  complete  ternS 
tion  where  settlement  is  limited  to  /« 

This  Supplemental  Agreement  of 

ment,  entered  into  this  _ 

— . 19—  between  the'unlted  sL 

of  America  (hereinafter  called  “the  Gov« 
ment”)  represented  by  the  ContracttnBc 
cer  executing  this  contract,  and  _  *  ^ 

(i)  A  corporation  organized  and  exbti 
under  the  Laws  of  the  State  of _ 

(li)  A  partnership  consisting  of 

(lii)  An  Individual  doing  busing' 


(hereinafter  called  “the  Contractor”) . 
Witnesseth  that: 

Whereas,  the  Contractor  and  the  Govern, 
ment  have  entered  into  Contract  No. 

under  date  of  - -  19..  which*toI 

gether  with  any  and  all  amendment!, 
changes,  modifications,  and  supplem^ 
thereto,  is  hereinafter  referred  to  ag 
contract”;  and 

Whereas,  the  Termination  clause  of  the 
contract  provides  that  the  performance  « 
work  under  the  contract  may  at  the  cofi. 
venience  of  the  Government  be  terminated 
by  the  Government  in  whole,  or  from  time 
to  time  in  part,  whenever  the  Contractlai 
Officer  shall  determine  that  such  termlnaUm 
is  in  the  best  interests  of  the  Government, 
and  that  the  Contractor  and  ContractlM 
Officer  may  agree  upon  the  whole  or  any  pm 
of  the  amount  to  be  paid  to  the  Contractor 
by  reason  of  such  termination;  and 

Whereas,  by  notice  of  termination  dated 

_  the  Government  advised  ttw 

Contractor  of  the  complete  termination  of 
the  contract  for  the  convenience  of  th* 
Government;  and 

Whereas,  settlement  of  said  terminated 
contract  has  been  limited  to  adjustment  of 
the  fee. 

Now,  therefore,  the  parties  hereto  do  mu¬ 
tually  agree  as  follows : 

Article  I.  a.  The  Contractor  has  received 

the  sum  of  $ _ on  accoimt  of  its  fee 

under  the  contract  prior  to  the  effective  date 
of  termination. 

b.  In  addition,  upon  execution  of  thh 
agreement,  the  Government  agrees  to  pay 
to  the  Contractor  or  its  assignee,  upon  prei- 
entation  of  properly  certified  invoiocs  or  J 

vouchers,  the  sum  of  $ -  [Insert  net 

amount  to  be  paid  on  account  of  fee).  Said  j 
sum,  together  with  all  other  sums  hereto¬ 
fore  paid  on  account  of  fee,  constltutH 
pajrment  in  full  and  complete  settlement 
of  the  amount  due  the  ContractOT  on  a^ 
count  of  its  fee  under  the  contract. 

Art.  2.  The  Contractor’s  allowable  cost! 
under  the  contract  will  continue  to  be  re¬ 
imbursed  on  Standard  Form  1034  coit 
vouchers  in  accordance  with  the  applicable 
provisions  of  the  contract  and  of  33  CFB 
Part  8. 

Art.  3.  Notwithstanding  any  other  pro¬ 
vision  of  this  agreement  the  following  rights 
and  liabilities  of  the  jmrties  \mder  the  con¬ 
tract  are  hereby  reserved. 

[  The  following  list  of  reserved  or  excepted 
rights  and  liabilities  is  intended  to  cover 
those  which  most  frequently  be  reserved, 
and  which  should  in  any  event  be  scruti¬ 
nized  at  the  time  a  settlement  agreemwit  U 
signed  (see  32  CFR  8.209-2).  The  suggested 
language  of  the  enumerate  excepted  Itani 
on  the  list  may  be  varied  in  the  discretion 
of  the  Contracting  Officer  to  cover  more 
accurately  the  exceptions  needed  in  a  pa^ 
ticular  case.  Where  greatw  accuracy  * 
completeness  may  be  achieved  by  a  reference 
to  the  number  of  the  contract  clause  <* 
provision  covering  the  matter  in  queettau 
this  method  of  enumerating  reserved  right* 
and  liabilities  may  be  followed.  Omit  ai^ 
of  the  following  which  are  not  applicabk 


To  be  inserted  where  appropriate. 
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any  additional  exceptions  or  reserva- 

^  required.] 

at  All  rights  and  liabilities.  If  any,  of 
al^nartles  under  the  Renegotiation  Act  of 
^  (insert  reference  to  applicable  Renego- 
Mtion  Act], 

All  rights  and  liabilities  of  the  parties 
^ng  under  the  contract  articles.  If  any, 
ot^rwise  which  relate  to  reproduction 
iLts  patent  Infringement,  inventions,  ap- 
tor  patent  and  patents,  Including 
to  assignments,  invention  reports  and 
covenants  of  indemnity  against 


Icenses, 


n^nt  risks  and  bonds  for  patent  indemnity 
negations,  together  with  all  rights  and 
iWitles  under  any  such  bond. 

All  rights  of  the  Government  to  take 
fte  benefit  of  any  adjustments  of  royalties 
the  Royalty  Adjustnaent  Act  of  1942 
u  s.  c.  89-96)  and  to  take  the  benefit 
L  agreements  reducing  or  otherwise  affect- 
lgf  royalties  paid  or  payable  in  connection 
with  performance  of  the  contract. 

(4)  All  rights  and  liabilities  of  the  parties 
the  contract  relating  to  options  (ex- 
options  to  continue  or  increase  the  work 
juder  the  contract) ,  convenants  not  to  com- 
yett.  covenants  of  indemnity. 

(8)  All  rights  and  liabilities  of  the  parties 
agreements  with  respect  to  the  future 
die  and  dispositlop  by  the  Contractor  of 
Oofemment-owned  property  remaining  in  its 
(Pitody. 

(6)  All  rights  and  liabilities  of  the  parties 
yndfr  the  contract  with  respect  to  any  and 
lU  Government  property,  furnished  to  or 
icquired  by  the  Contractor  for  the  perform- 
inoe  of  this  contract. 

(7)  All  rights  and  liabilities  of  the  parties 
Stiing  under  the  contract,  or  otherwise,  con- 

idftiin;  defects  in,  or  guaranties  or  warran- 
ttn  relating  to,  any  articles  or  component 
|Uts  furnished  to  the  Government  by  the 
Contractor  pursuant  to  the  contract  or  this 
igteement. 

(8)  All  rights  and  liabilities,  if  any,  of  the 
forties  under  those  clauses  inserted  in  the 
contract  because  of  the  requirements  of  Acts 
d  Congress  and  Executive  Orders,  including, 
ittbout  limitation,  any  applicable  clauses 
idating  to  the  following  topics:  labor  law, 
contingent  fees,  domestic  articles,  employ- 
lent  of  aliens,  “officials  not  to  benefit.’’  [If 
the  contract  contains  clauses  of  this  charac¬ 
ter  inserted  for  reasons  other  than  require¬ 
ments  of  Acts  of  Congress  or  Executive 
Orders,  the  suggested  language  should  be 
cpjxoprlately  modified.] 

In  vltness  whereof,  etc.  ' 


18.806-6  No  cost  settlement  agree¬ 
ment  partial  termination. 

•  * 

This  Supplemental  Agreement  of  Settle¬ 
ment,  entered  into  this  _  day  of 

- - -  19__,  between  the  United  States 

of  America  (hereinafter  called  “the  Gov¬ 
ernment”),  represented  by  the  Contracting 

Officer  executing  this  contract,  and _ , _ 

(1)  A  corporation  organized  and  existing 

under  the  Laws  of  the  State  of _ ; 

(li)  A  partnership  consisting  of _ ; 

(ill)  An  individual  doing  business  as 


(hereinafter  called  “the  Contractor”) . 

Witnesseth  that: 

Whereas,  the  Contractor  and  the  Govern¬ 
ment  have  entered  into  Contract  No. _ _ 

ttider  date  of _ _  19._  which,  to- 

Idher  with  any  and  all  amendments, 
•hanges,  modifications,  and  supplements 
*htteto,  is  hereinafter  referred  to  as  “the 
contract”;,  and 

Whereas,  the  contract  provides  that  the 
performance  jof  work  thereunder  may  at  the 
c^enlence  of  option  of  the  Government  be 
w^nated  by  the  Government  in  whole,  or 
™n  time  to  time  in  part,  whenever  any 
^  termination  is  determined  to  be  for 
™  best  interest  of  the  Government,  and 
“»t  the  Contractor  and  Contracting  Officer 
***7  agree  upon  the  whole  or  any  part  of 


the  amount  or  amounts  to  be  paid  to  the 
Contractor  by  reason  of  such  termination; 
and 

Whereas,  by  the  Notice  of  Termination 
dated - -  19 — ,  tpe  Government  ad¬ 

vised  the  Contractor  of  the  partial  termina¬ 
tion  of  the  contract  for  the  convenience  or 
at  the  option  of  the  Government  as  of  the 
date  and  to  the  extent  provided  in  such 
Notice,  to  which  reference  is  hereby  made  as 
to  the  part  terminated,  and  said  part  is 
hereinafter  referred*  to  as  “the  terminated 
portion  of  the  contract”;  and 

Whereas,  the  Contractor  is  willing  to 
waive  unconditionally  any  claim  against  the 
Government  by  reason  of  such  termination. 

Now,  therefore,  the  parties  hereto  agree 
as  follows: 

Article  1.  The  terminated  portion  of  the 
contract  is  designated  as  follows:  (Specify 
the  terminated  portion  clearly  as  to  items 
including  (i)  item  numbers,  (ii)  descrip¬ 
tions,  (ill)  quantity  terminated,  (Iv)  unit 
price  of  items,  (v)  total  price  of  terminated 
items,  and  (vl)  any  other  explanation  nec¬ 
essary  to  avoid  uncertainty  or  misunder¬ 
standing.) 

Art.  2.  The  Contractor  hereby  uncon¬ 
ditionally  waives  any  claim  against  the  Gov¬ 
ernment  arising  under  the  terminated  por¬ 
tion  of  the  contract  or  by  reason  of  its 
termination  Including,  without  limitation, 
all  obligation  of  the  Government  to  make 
further  payments  or  to  carry  out  other  un¬ 
dertakings  in  connection  with  said  ter¬ 
minated  portion,  and  the  Government 
acknowledges  that  the  Contractor  has  no 
obligation  to  perform  further  work  or  serv¬ 
ices  or  to  make  further  deliveries  of  articles 
or  materials  under  the  terminated  portion 
of  the  contract:  Provided,  however.  That 
nothing  herein  contained  shall  impair  or 
affect  in  any  way  any  other  covenants,  terms 
or  conditions  of  the  contract.  And  Pro- 
vided  farther.  That,  with  respect  to  the 
terminated  portion  of  the  contract,  the  fol¬ 
lowing  rights  and  liabilities  of  the  parties 
are  reserved: 

(List  reserved  or  excepted  rights  and 
liabilities;  see  32  CFR  S  8.209-2  and  Article  7 
of  the  agreement  set  forth  in  32  CFR 

§  8.80e-2.) 

In  witness  whereof,  etc. 

§  8.806-7  No  cost  settlement  agree¬ 
ment — complete  termination. 

’This  supplemental  agreement  of  settle¬ 
ment,  entered  into  this _ day  of _ 

_ _ ,  19 _ ,  between  the  United  States  of 

America  (hereinafter  called  “the  Govern¬ 
ment”),  represented  by  the  Contracting 
Officer  executing  this  contract,  and _ 

(1)  A  corporation  organized  and  existing 
under  the  Laws  of  the  State  of _ ; 

(ii)  A  partnership  consisting  of _ ; 

(ill)  An  individual  doing  business  as 


(hereinafter  called  “the  Contractor”). 
Witnesseth  that: 

Whereas,  the  Contractor  and  the  Govern¬ 
ment  have  entered  into  Contract  No. - 

under  date  of _ _  19 — ,  which,  to¬ 

gether  with  any  and  all  amendments, 
changes,  modifications,  and-  supplements 
thereto,  is  hereinafter  referred  to  as  “the 
contract”;  and 

Whereas,  the  contract  provides  that  the 
performance  of  work  thereunder  may  at  the 
convenience  or  option  of  the  Government  be 
terminated  by  the  Government  in  whole,  or 
from  time  to  time  in  part,  whenever  any  such 
termination  is  determined  to  be  for  the  best 
Interest  of  the  Government,  and  that  the 
Contractor  and  Contracting  Officer  may  agree 
upon  the  whole  or  any  part  of  the  amount  or 
amounts  to  be  paid  to  the  Contractor  by  rea¬ 
son  of  such  termination;  and 

Whereas,  by  the  Notice  of  Termination 
dated _ _  19 _ ,  the  Government  ad¬ 

vised  the  Contractor  of  the  termination  of 


the  contract  for  the  convenience  or  at  the 
option  of  the  Government;  and 

Whereas,  the  Contractor  is  willing  to  waive 
unconditionally  any  claim  against  the  Gov¬ 
ernment  by  reason  of  such  termination; 

Now,  therefore,  the  parties  hereto  agree 
as  follows: 

Article  1.  ’The  Contractor  hereby  uncon¬ 
ditionally  waives  any  claim  against  the  Gov¬ 
ernment  by  reason  of  the  termination  of  the 
contract  and,  except-  as  set  forth  below, 
releases  it  from  any  and  all  obligations  aris¬ 
ing  under  the  contract  or  by  reason  of  its 
termination,  and  the.Government  agrees  that 
all  obligations  arising  under  the  contcact  or 
by  reason  of  its  termination,  shall  be  deemed 
to  be  concluded;  except  as  folldVvs: 

(List  reserved  or  excepted  'rights  and 
liabilities;  see  32  CFR  8.209-2  and  Article  6 
of  the  agreement  set  forth  in  32  CFR 
8.806-1.) 

In  witness  whereof,  etc. 

§  8.807  DD  Form  1114 — Instructions 
for  Use  of  Contract  Termination  Settle¬ 
ment  and  Inventory  Schedule  Forms.^ 


Part  10 — ^Bonds  and  Insuranck 

SUBPART  A — BONDS 

Tha  cross  reference  in  §  10.103-1  (b) 
has  been  changed  to  §  8.707.  Section 
10.103-1  (b) ,  as  revised,  reads  as  follows: 

§  10.103  Performance  bonds. 

§  10.103-1  Performance  bonds  in  con¬ 
nection  with  contracts  other  than  con¬ 
struction  contracts.  •  •  • 

(b)  It  shall  be  furnished  by  the  con¬ 
tractor  within  the  time  specified  in  the 
contract;  and  if  it  is  not  so  fuTnished,  the 
contracting  officer  shall  notify  the  con¬ 
tractor  that  if  the  bond  is  not  furnished 
within  10  days  after  receipt  of  such  no¬ 
tice,  the  contract  shall  be  terminated 
pursuant  to  paragraph  (a)  (ii)  of  the 
“Default”  clause  of  §  8.707. 

(Sec.  201,  55  Stat.  839,  as  amended,  sec.  2202, 
70A  Stat.  120;  50  U.  S.  C.  App.  611,  10  U.  S.  C. 
2202.  Interprets  or  applies  secs.  2301-2314, 
70A  Stat.  127-133;  10  U.  S.  C.  2301-2314,  E.  O. 
9001,  6  F.  R.  6787,  as  amended  by  E.  O.  9296, 
6F.  R.  1429,  3  CFR,  1943  Cum.  Supp.) 

J.  J.  Phelan,  Jr., 
Acting  Director  for  Procurement 
''  Policy.  Office  of  Assistant  Sec¬ 

retary  of  Defense  (Supply  and 
Logistics) . 

[F.  R.  Doc.  58-9903;  Filed,  Nov.  28.  1958; 

8:49  a.  m.] 


TITLE  6— AGRICULTURAL  CREDIT 

Chapter  IV — Commodity  Stabilization 
Service  and  Commodity  Credit  Cor¬ 
poration,  Department  of  Agriculture 
Subchapter  D — Regulations  Under  Soil  Bank  Act 
[Arndt.  25] 

Part  485 — Son.  Bank 

Subpart — Conservation  Reserve 
Program 

INCORRECT  OR  INCOMPLETE  INFORMATION 
UNDER  1956  PROGRAM 

•the  regulations  governing  the  con¬ 
servation  reserve  part  of  the  Soil  Bank 

*A  facsimile  of  this  form  has  been  filed 
with  the  Federal  Register  Division;  copies  of 
the  form  may  be  obtained  through  the  con¬ 
tracting  officer  In  any  of  the  military  depart¬ 
ments. 


r 


jj 
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'  Program,  21  F.  R.  6289,  as  amended,  are 
hereby  further  amended  by  inserting,  a 
new  §  485.186  immediately  following 
S  485.185  to  read  as  follows: 

§  485.186  Incorrect  or  incomplete  in~ 
formation  under  1956  program,  (a) 
Pursuant  to  the  provisions  of  Public  Law 
85-413,  85th  Congress,  the  Adminis¬ 
trator,  CSS,  may,  if  he  deems  it  desirable 
in  order  to  provide  fair  and  equitable 
treatment  to  a  producer,  authorize  com¬ 
pensation  for  certain  losses  suffered  by 
such  producer  imder  the  conservation 
reserve  program  as  a  result  of  the  cir¬ 
cumstances  set  forth  below: 

(1)  Incorrect  or  incomplete  informa¬ 
tion  was  furnished  to  the  producer  by  a 
representative  of  the  Secretary  author¬ 
ized  to  furnish  information  under  the 
program; 

(2)  The  producer  rebed,  in  good  faith, 
on  such  information  and  entered  into  a 
conservation  reserve  contract  in  1956  or 
took  action  with  the  intention  of  enter¬ 
ing  into  a  contract  in  such  year;  and 

(3)  The  producer  is  not  entitled  to 
receive  imder  the  provisions  of  the  reg¬ 
ulations  the  payment  which  was  stip¬ 
ulated  in  the  contract  or  which  would 
have  been  stipulated  if  a  contract  had 
been  entered  into. 

(b)  Compensation  shall  be  paid  to  the 
producer  under  this  section  in  an  amount 
which  the  Administrator  determines  will 
reimburse  the  producer  for:  (1)  The  net 
loss  suffered  by  the  producer  as  a  direct 
result  of  his  destruction  of  a  crop  or  his 
refraining  from  harvesting  or  grazing  in 
an  attempt  to  qualify  for  an  annual  pay¬ 
ment,  except  that  compensation  for  such 
loss  plus  any  annual  payment  already  re¬ 
ceived  shall  not  exceed  the  annual  pay¬ 
ment  stipulated  in  the  contract  for  the 
year  in  which  such  action  was  taken  or 
which  would  have  been  stipulated  for 
such  year  if  a  contract  had  been  entered 
into  on  the  basis  of  the  incorrect  or  in¬ 
complete  information,  and  (2)  the  net 
loss  suffered  by  the  producer  as  a  direct 
result  of  action  which  he  took  in  an  at¬ 
tempt  to  qualify  for  a  cost-sharing  pay¬ 
ment,  except  that  compensation  for  such 
loss  plus  any  cost-sharing  payment  al¬ 
ready  received  shall  not  exceed  the  pay¬ 
ment  for  such  >  cost-sharing  practice 
stipulated  in  the  contract  or  which  would 
have  been  stipulated  if  a  contract  had 
been  entered  into  on  the  basis  of  the  in¬ 
correct  or  incomplete  information:  Pro¬ 
vided.  That  no  producer  shall  be  paid  any 
compensation  under  this  section  for  loss 
suffered  as  a  result  of  action  which  he 
took  or  refrained  from  taking  after  De¬ 
cember  31, 1957,  in  an  attempt  to  qualify 
for  an  annual  or  cost-sharing  payment. 

(c)  Compensation  shall  be  made  under 
this  section  by  means  of  a  Commodity 
Credit  Corporation  sight-draft,  payable 
to  the  producer  or  his  assignee. 

(Sec.  124,  70  Stat.  198;  7  U.  S.  C.  1812) 

Issued  at  Washington,  D.  C.,  this  24th 
day  of  November .1958. 

[seal]  True  D.  Morse, 

Acting  Secretary. 

[P.  R.  Doc.  58-9908;  Filed,  Nov.  28,  1958; 

8:50  a.  m.] 


RULES  AND  REGULATIONS 

TITLE  7— AGRICULTURE 

Subtitle  A — Office  of  the  Secretary  of 
Agriculture 

Part  5— Determination  of  Parity  Prices 

REVISION  OF  PARITY  PRICE  OF  A  COMMODITY 

This  document  prescribes  rules  of  pro¬ 
cedure  relating  to  public  hearings  under 
section  301  (a)  (1)  (P)  of  the  Agricul¬ 
tural  Adjustment  Act  of  1938,  as  amended 
(7  U.  S.  C.  1301  (a)  (1)  (F) ) ,  conducted 
for  the  purpose  of  determining  whether 
the  parity  price  for  an  agricultural  com¬ 
modity  is  seriously  out  of  line  with  the 
parity  prices  of  other  agricultural  com¬ 
modities  and  the  proper  relationship 
between  the  parity  price  of  such  com¬ 
modity  and  the  parity  prices  of  other 
agricultural  commodities.  Since  there 
is  an  immediate  need  for  such  rules  of 
procedure,  these  rules  shall  become 
effective  immediately  upon  publication 
in  the  Federal  Register.  The  regula¬ 
tions  issued  by  the  Department  of 
Agriculture  relating  to  the  determination 
of  parity  prices  (21  F.  R.  761)  are  hereby 
amended  by  adding  the  following  new 
section: 

§  5.6  Revision  of  the  parity  price  of  a 
commodity — (a)  Initiation  of  hearings. 
The  “modernized”  parity  formula  speci¬ 
fied  in  section  301  (a)  (1)  of  the 

Agricultural  Adjustment  Act  of  1938,  as 
amended,  takes  into  consideration  the 
average  prices  received  by  farmers  for 
agricultural  commodities  during  the  last 
ten  years  and  is  designed  gradually  to 
adjust  relative  parity  prices  of  specific 
commodities  for  persistent  or  continuing 
changes  in  demand  and  supply  conditions 
which  are  reflected  in  market  prices.  Ac¬ 
cordingly,  only  in  rare  cases  is  it  possi¬ 
ble  for  the  parity  price  of  any  agricul¬ 
tural  commodity  to  become  seriously  out 
of  line  with  the  parity  prices  of  other 
agricultural  commodities.  In  any  case, 
however,  in  which  producers  of  any  agri¬ 
cultural  commodity  believe  that  the 
parity  price  of  such  commodity,  as  com¬ 
puted  pursuant  to  the  provisions  of  sec¬ 
tion  301  (a)  (1),  is  seriously  out  of  line 
with  the  parity  prices  of  other  agricul¬ 
tural  commodities,  a  request  for  a  pub¬ 
lic  hearing  under  section  301  (a)  (1)  (F) 
may  be  submitted  to  the  Secretary  of 
Agriculture  by  a  substantial  number  of 
interested  producers.  The  producers 
shall  also  furnish  to  the  Secretary,  with 
such  request  or  separately,  data  support¬ 
ing  their  conclusion  that  the  parity  price 
of  such  commodity  is  seriously  out  of  line 
with  the  parity  prices  of  other  commodi¬ 
ties.  Upon  receipt  of  such  a  request  with 
supporting  data,  or  at  any  time  upon  the 
Secretary’s  own  motion,  this  Department 
will  make  a  preliminary  study  of  the  rela¬ 
tionship  between  the  parity  price  of  such 
commodity  and  the  parity  prices  of  other 
commodities,  and  if  the  Secretary  con¬ 
cludes  that  there  appears  to  be  reason¬ 
able  grounds  for  believing  that  the  parity 
price  of  such  commodity  is  seriously  out 
of  line  with  the  parit”  prices  of  other 
agricultural  commodities,  a  hearing  will 
be  held  pursuant  to  the  provisions  of 
section  301  (a)  (1)  (F). 


(b)  Notice  of  hearing.  If  the  Seci*. 
tary  of  Agriculture  determines  that  surt 
a  hearing  shall  be  held,  he  shall  issue » 
notice  of  the  hearing,  which  shall  be  ^ 
with  the  Hearing  Clerk  of  the  Ui^ 
States  Department  of  Agriculture 
shall  promptly  (1)  cause  such  notice  te 
be  published  in  the^  Federal  Registb 
and  (2)  mail  a  copy  thereof  to  each  ^ 
the  producers  who  requested  the  heariM 
and  to  grower  organizations  known  to 
interested  in  the  hearing.  Legal  noti« 
of  the  hearing  shall  be  deemed  to  be  giv^ 
upon  filing  such  notice  with  the  PEDERja 
Register  for  publication,  and  failure  to 
give  notice  in  the  manner  otherwise  pro- 
vided  in  this  paragraph  shall  not  affect 
the  legality  of  the  notice.  The  notice  of 
hearing  shall  state  the  purpose  of  the 
hearing  and  the  time  and  place  of  the 
hearing.  The  time  of  the  hearing  shall 
not  be  less  than  fifteen  days  after  the 
date  of  publication  of  the  notice  in  the 
Federal  Register,  unless  the  Secretan 
shall  determine  that  an  emergency  exist* 
which  requires  a  shorter  period  of  notice, 
in  which  case  the  period  of  notice  shall 
be  that  which  the  Secretary  determinei 
to  be  reasonable  in  the  circumstancet 

(c)  Conduct  of  hearing — (1)  Presiding 
officer.  Each  hearing  held  under  ^tioa 
301  (a)  (1)  (F)  shall  be  presided  over  by 


a  Hearing  Examiner  of  the  OfQce  (i 
Hearing  Examiners  of  the  United  States 
Department  of  Agriculture  or  such  otiier 
employee  of  the  Department  as  the  Sec¬ 
retary  may  designate  for  the  purpose. 

(2)  Time  and  place  of  hearing.  Pach 
hearing  shall  be  heard  at  the  time  and 
place  set  forth  in  the  notice  of  hearing 
but  may  be  continued  by  the  presiding 
officer  from  day  to  day  or  adjourned  to  a 
later  date  or  to  a  different  place  withpiH 
notice  other  than  the  announcement 
thereof  at  the  hearing. 

(3)  Order  of  procedure.  At  the  com-  I 
mencement  of  the  hearing,  the  presiding 
officer  shall  file  as  an  exhibit  a  copy  o[ 
the  Federal  Register  containing  the 
notice  of  the  hearing  and  shall  then  out- , 
line  briefly  the  procedure  to  be  followed. 
Evidence  shall  then  be  received  from  in¬ 
terested  persons  in  such  order  as  the 
presiding  officer  shall  prescribe. 

(4)  'Submission  of'  evidence.  The 
hearing  shall  be  conducted  in  such  a  way 
as  to  obtain  a  clear  and  orderly  record. 
All  interested  persons  appearing  at  the 
hearing  shall  be  given  reasonable  oppor¬ 
tunity  to  offer  data,  views,  or  argument* 
relevant  to  (i)  whether  the  parity  price 
for  the  agricultural  commodity  involved 
is  or  is  not  seriously  out  of  line  with  the 
parity  prices  of  other  agricultural  com¬ 
modities,  and  (ii)  the  proper  relation¬ 
ship  between  the  parity  price  of  such 
commodity  and  the  parity  prices  of  other 
agricultural  commodities  and  the  revi¬ 
sions,  if  any,  which  should  be  made  in 
computing  the  parity  price  of  such  com¬ 
modity.  All  documentary  exhibits 

be  submitted  in  duplicate.  The  presid¬ 
ing  officer  shall,  insofar  as  po^ible,  ex¬ 
clude  irrelevant,  immaterial,  or  unduly 
repetitious  evidence  but  shall  not  apply 
technical  judicial  rules  of  evidttJce. 
Every  witness  shall  be  subject  to  ques¬ 
tioning  by  the  presiding  officer  or  by  any 


*  & 
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FEDERAL  REGISTER 


Sfiturday, 

.  r  representative  of  the  Department, 
IS  cross-examination  by  other  persons 
SqU  not  be  allowed,  except  in  the  dis- 
of  the  presiding  officer.  The 
illpdines  at  the  hearing  shall  be  trans- 
SSrfverbatim.  - 

(5)  Written  arguments.  The  presid¬ 
ing  officer  shall  fix  a  time,  not  to  exceed 
®  days  from  the  close  of  the  hearing, 
^in  which  interested  persons  may  file 
J^tten  arguments  with  the  Hearing 

Preparation  and  issuance  of  de~ 
jffnination — (1)  Preparation  of  recom- 
J^idation.  As  soon  as  practicable  after 
the  close  of  the  hearing,  the  presiding 
:r  such  employees  of  the  Depart- 
may  be  assigned  for  the  purpose, 
consider,  and  weigh  all  evi- 


tine  relating  to  Fruits  and  Vegetables 
from  Puerto  Rico  or  the  Virgin  Islands 
(7  CFR  301.5C-3  (a)).  After  due  con¬ 
sideration  of  all  relevant  matters,  and 
under  the  authority  contained  in  sefc- 
tions  8  and  9  of  the  Plant  Quarantine 
Act  of  1912,  as  amended  (7  U.  S.  C.  161, 
162),  7  CFR  301.58-3  (a)  is  hereby 
amended  to  read  as  follows: 

§  301.58-3  Fruits  and  vegetables  the 
movement  of  which  is  authorized}  (a) 
Subject  to  the  conditions  provided  in  this 
section,  and  to  any  treatment  prescribed 
by  the  Director  of  the  Plant  Quarantine 
Division,  the  following  fruits  and  vege¬ 
tables  may  be  moved  when  they  are  free 
from  plant  litter,  are  marked  in  com¬ 
pliance  with  §  301.58-6,  and  have  been 
inspected  by  an  inspector  and  certified 
by  him  to  be  free  from  injurious  insect 
infestation  (including  the  West  Indian 
fruitfly  and  the  bean  pod  borer)  or  to 
have  been  given  prescribed  treatment: 

Citrus  fruits  (orange,  grapefruit,  lemon, 
citron,  and  lime); 

Corn  (sweet  corn  on  cob) ; 

Peppers; 

String  beans,  lima  beans,  faba  beans,  and 
plgeonpeas,  in  the  pod,  and  fresh  okra.  How¬ 
ever,  products  within  this  subparagraph  will 
be  certified  for  movement  to  ports  other  than 
Baltimore,  Maryland,  or  any  Atlantic  Coast 
port  north  thereof  only  when  they  have  been 
treated  as  prescribed  by  the  Director  of  the 
Plant  Quarantine  Division,  and  under  the 
supervision  of  an  inspector.  Such  products 
may  be  certified  for  movement  to  Baltimore, 
Maryland,  and  Atlantic  Coast  ports  north 
thereof  without  such  treatment,  but  un¬ 
treated  fresh  okra  may  be  so  certified  only 
for  immediate  processing  or  consumptiop  in 
these  northern  areas. 

This  amendment  shall  become  effective 
on  December  30,  1958.  ' 

This  amendment  authorizes  the  move¬ 
ment  of  fresh  okra  from  Puerto  Rico  or 
the  Virgin  Islands  of  the  United  States 
and  to  Baltimore,  Maryland,  and  Atlantic 
Coast  ports  north  thereof  under  certifi¬ 
cation  but  without  further  treatment. 
Fresh  okra  tha,t  has  been  examined  by 
an  inspector  and  found  free  from  in¬ 
jurious  insect  infestation  and  is  so  certi¬ 
fied,  may  enter  at  the  ports  designated 
without  constituting  a  hazard  of  spread¬ 
ing  dangerous  insects.  This  subsection 
also  allows  the  movement  of  fresh  okra 
from  Puerto  Rico  or  the  Virgin  Islands  of 
the  United  States  to  any  mainland  port 
when  it  has  been  treated  and  so  certified. 

.  Provisions  not  proposed  in  the  notice 
28,  1958;  of  rule  making  limit  the  fresh  okra  that 
may  be  moved  to  certain  northern  areas 
under  certification  but  without  treat¬ 
ment  to  fresh  okra  for  immediate  proc- 
'  essing  or  consumption  in  these  areas.  It 
(esearen  was  the  intent  of  the  proposal  to  assure 
culture ,  that  fresh  okra  moved  in  the  above 
manner  is  not  reshipped  to  cotton-grow- 
jiTiNE  States,  thereby  eliminating  any 

remote  possibility  of  spreading  the  pink 
Es  FROM  bollworm  to  such  localities.  The  addi- 
PUERTo  Rico  OR  VIRGIN  ISLANDS  tional  provisions  have  been  added  to 

»)VEMENT  OF  FRESH  OKRA  FROM  PUERTO 
RICO  OR  VIRGIN  ISLANDS 

On  September  24, 1958,  there  was  pub¬ 
lished  in  the  Federal  Register  (23  F.  R. 

W31),  a  notice  of  rule  making  concerning 
W  amendment  of  §  301.58-3  (a)  of  the 
regulations  supplemental  to  the  quaran- 


clarify  this  intent.  It  is  not  believed 
that  the  provisions  not  included  in  the 
notice  of  rule  making  will  be  objectiona¬ 
ble  to  affected  persons,  and  it  does  not 
appear  that  further  public  rule  making 
procedure  will  make  new  information 
available  to  the  Department.  Therefore, 
it  is  found  upon  good  cause  under  section 
4  of  the  Administrative  Procedure  Act  (5 
U.  S.  C.  1003)  that  further  notice  of  rule 
making  and  other  public  procedure  on 
the  amendment  in  question  are  im¬ 
practicable  and  unnecessary. 

(Secs.  8,  9,  37  Stat.  318,  as  amended;  7  U.  S.  C. 
161, 162) 

Done  at  Washington,  D.  C.,  this  25th 
day  of  November  1958. 

[seal]  M.  R.  Clarkson,  - 

Acting  Administrator, 
Agricultural  Research  Service. 

[P.  R.  Doc.  58-9914;  Piled,  Nov.  28,  1958; 

8:51  a.  m.] 


officer,  or 

inentasL 

jjall  review, 

ience  of  probative  value,  views,  and 
jiguments  which  have  been  submitted,, 
ind  may  consider  other  pertinent  infor- 
nstion  and  data  which  is  available  in 
{he  Department  of  Agriculture,  and  shall 
lubmit  a  recommendation  thereon  to  the 
Secretary. 

(2)  Determination  by  the  Secretary, 
hi  soon  as  possible  after  receipt  of  the 
ncommendation,  the  Secretary  shall  de- 
tHinine  whether  the  parity  price  of  such 
commodity  computed  in  accordance  with 
jection  301  (a)  (1)  appears  to  be  seri¬ 
ously  out  of  line  with  the  parity  prices 
d  other  agricultural  commodities, 
whether  the  facts  require  a  revision  of 
the  method  of  computing  the  parity  price 
of  such  commodity,  and  the  revision,  if 
any,  which  is  required  in  the  method  of 
computing  the  parity  price  of  such  com¬ 
modity.  Such  determination  by  the  Sec¬ 
retary  shall  be  final.  The  Secretary’s 
determination  shall  be  filed  with  the 
Hearing  Clerk  who  shall  cause  the  de- 
temination  to  be  published  promptly  in 
the  Federal  Register.  The  Hearing 
Clerk  shall  also  mail  a  copy  of  the  de¬ 
termination  to  each  producer 
grower  organization  which  participated 
in  or  is  known  to  be  interested  in  the 
hearing.  Upon  application  to  the  Hear¬ 
ing  (Herk,  any  person  shall  be  entitled  to 
a  copy  of  the  determination. 

(Sec.  301,  52  Stat.  38,  as  amended;  7  U.  S.  C. 
1301) 

Done  at  Washington,  D.  C.,  this  25th 
day  of  November  1958. 

Iseal]  True  D.  Morse, 

Acting  Secretary  of  Agriculture. 

IP.  R.  Doc.  58-9917;  Piled,  Nov, 

8:52  a.  m.] 


Chapter  IV — Federal  Crop  Insurance 
Corporation,  Department  of  Agri¬ 
culture 

Part  401 — ^Federal  Crop  Insurance 

Subpart — Regulations  for  the  1958  and 
Succeeding  Crop  Years 

county  designated  for  soybean  crop 
insurance 

Orangeburg  County,  South  Carolina, 
is  hereby  added  to  the  list  of  counties, 
published  August  6,  1958  (23  F.  R.  5951). 
as  supplemented  by  an  appendix  pub¬ 
lished  September  30, 1958  (23  F.  R.  7569) , 
which  were  designated  for  soybean  crop 
insurance  for  the  1959  crop  year  pursu¬ 
ant  to  authority  contained  in  paragraph 
(a)  of  §  401.1  of  the  above-identified  reg¬ 
ulations,  as  amended. 

(Secs.  506,  516,' 52  Stat.  73,  as  amended,  77 
as  amended;  7  U.  S.  C.'l506,  1516) 

[SEAL]  F.  N.  McCartney, 

Manager, 

Federal  Crop  Insurance  Corporation. 

[F.  R.  Doc.  58-9916;  Filed,  Nov.  28,  1958; 
8:52  a.m.] 


Part  401 — Federal  Crop  Insurance 

'  Subpart — Regulations  for  the  1958 
AND  Succeeding  Crop  Years 

counties  designated  for  grain  sorghum 

CROP  INSURANCE 

Pursuant  to  authority  contained  In 
paragraph  (a)  of  §  401.1  of  the  above- 
identified  regulations,  as  amended,  the 
following  counties  have  been  designated 
for  grain  sorghum  crop  insurance  for 
the  1959  crop  year. 

Kansas:  Stafford. 

Oklahoma:  Caddo. 

Texas:  Hale. 

(Secs.  506,  516,  52  Stat.  73,  as  amended,  77, 
as  amended;  7  U.  S.  C.  1506,  1516) 

[Seal]  F.  N,  McCartney, 

Manager, 

Federal  Crop  Insurance  Corporation. 

IP.  R.  Doc.  58-9918;  Filed,  Nov.  28,  1958; 
8:52  a.  m.] 


>  The  following  are  not  considered  raw  or 
uprocessed  fruits  and  Vfegetables  within  the 
meaning  of  §301.58:  Coconuts,  breadnuts, 
dried  peas  and  beans,  dried  seeds,  dried  or 
cured  medicinal  plants  and  herbs,  annatto 
seeds  (achiote),  gourd  (higuero),  cannon¬ 
ball  fruit  (Couroupita  gulanensis),  and  cut 
flowers. 


RULES  AND  REGULATIONS 


hereby  found  that  compliance  with  the  amended,  and  converted  into  i 
30-day  effective  date  provision  of  the  acreage  allotments  in  accordance 
Administrative  Procedure  Act  is  im-  section  31”  ‘ 

practicable  and  contrary  to  the  public 
interest.  Therefore,  the  proclamation  state: 
and  the  announcement  and  apportion¬ 
ment  of  the  national  marketing  quota 
for  flue-cui'ed  tobacco  for  the  1959-60 
marketing  year  contained  herein  shall 
become  effective  upon  the  date  of  filing 
with  the  Director,  Division  of  the 
Federal  Register. 

§  725.1002  Findings  and  determina~ 
tions  with  respect  to  the  national  mar¬ 
keting  quota  for  flue-cured  tobacco  for 
the  marketing  year  beginning-  July  1, 

1959 — (a)  Reserve  supply  level}  The  re¬ 
serve  supply  level  for  flue-cured  tobacco 
is  3,005.8  million  pounds'  calculated,  as 
provided  in  the  Agricultural  Adjustment 
Act  of  1938,  as  amended,  from  a  normal 
year’s  domestic  consumption  of  765.0 
million  pounds  and  a  normal  year’s  ex¬ 
ports  of  460.0  million  pounds. 

(b)  Total  supply.  The  total  supply 
of  flue-cui’ed  tobacco  for  the  marketing 
year  beginning  July  1,  1958,  is  3,388.5 
million  pounds  consisting  of  carry-over 
of  2,308.1  million  pounds  and  estimated 
1958  production  of  1,080.4  million 
pounds. 

(c)  Carry-over.  The  estimated  carry¬ 
over  of  flue-ciu’ed  tobacco  at  the  be¬ 
ginning  of  the  marketing  year  for  such 
tobacco  beginning  July  1,  1959,  is  2,161.0 
million  pounds  calculated  by  subsract- 
ing  the  estimated  disappearance  for  the  Part  833- 
marketing  year  beginning  July  1,  1958  of 
1,227.5  million  pounds  from  the  total 
supply  of  such  tobacco. 

(d)  National  marketing  quota.  Since 
the  1958-59  marketing  year  is  the  last 
of  three  consecutive  years  for  which 
marketing  quotas  previously  proclaimed 
will  be  in  effect,  a  national  marketing 
quota  for  each  of  the  three  marketing 
years  beginning  July  1,  1959  is  hereby 
proclaimed.  The  amount  of  flue-cured 
tobacco  which  will  make  available  during 
the  marketing  year  beginning  July  1, 

1959,  a  supply  of  flue-cured  tobacco 
equal  to  the  reserve  supply  level  of  such 
tobacco  is  844.8  million  pounds,  and  a 
national  marketing  quota  of  such  amount 
is  hereby  announced.  It  is  determined, 
however,  that  a  national  marketing 
quota  in  the  amount  of  844.8  million 
pounds  would  result  in  undue  restriction 
of  marketings  during  the  1959-60  mar¬ 
keting  year  and  such  amount  is  hereby 
increased  by  20  percent.  Pursuant  to 
section  313  (e)  of  the  Act,  the  quota  so 
determined  and  increased  is  further  in¬ 
creased  so  that  the  amount  of  the  na¬ 
tional  marketing  quota  for  flue-cured 
tobacco  in  terms  of  the  total  quantity  of 
such  tobacco  which  may  be  marketed 
during  the  marketing  year  beginning 
July  1,  1959  is  1,013,972,300  pounds. 

(e)  Apportionment  of  the  quota.  The 
national  marketing  quota  is  hereby  ap¬ 
portioned  among  the  several  States  pur¬ 
suant  to  section  313  (a)  of  the  Agricul¬ 
tural  Adjustment  Act  of  1938,  as 


Part  401 — Federal  Crop  Insurance 

Subpart — Regulations  for  the  1958  and 
Succeeding  Crop  Years 

COUNTY  designated  FOR  COTTON  CROP 
INSURANCE 

Greene  County,  Arkansas,  is  hereby 
added  to  the  list  of  counties,  published 
August  6, 1958  (23  F,  R.  5950) ,  as  supple¬ 
mented  by  an  appendix  published  Sep¬ 
tember  30,  1958  (23  F.  R.  7569),  which 
were  designated  for  cotton  crop  insur¬ 
ance  for  the  1959  crop  year  pursuant  to 
authority  contained  in  paragraph  (a) 
of  §  401.1  of  the  above-identified  regula¬ 
tions,  as  amended. 

(Secs.  506,  516,  52  Stat.  73,  as  amended,  77,  as 
amended;  7  U.  S.  C.  1506,  1516) 

[SEAL]  F.  N.  McCartney, 

Manager, 

Federal  Crop  Insurance  Corporation. 

[P.  R.  Doc.  58-9919:  Filed.  Nov.^  28,  1958; 
,  8:52  a.m.] 


Florida  _  jg 

Georgia  _ 72' 

North  Carolina _ 47^' 

South  Carolina _ 32 

Virginia _ "  7j 

Reserve  ‘  _  j 

*  Acreage  reserved  for  establishing 
ments  for  new  farms. 


(Sec.  375.  52  Stat.  66,  as  amended:  7  U  8  c 
1375.  Interpret  or  apply  secs.  301.  312  3^ 
52  Stat.  38,  46,  47,  as  amended;  7  U  8  r 
1301.1312.1313)  ■** 

Done  at  Washington,  D.  C.,  this  25th 
day  of  November  1958.  Witness  my  ham 
and  the  seal  of  the  Department  o( 
Agriculture. 

[seal!  True  D.  Morsi, 

Acting  Secretary  of  Agricvltvn, 

[F.  R.  Doc.  58-9925;  Filed,  Nov.  26,  log* 
1:00  p.m.] 


Chapter  VII — Commodity  Stabilizotion 
Service  (Farm  Marketing  Quotas 
and  Acreage  Allotments),  Depart¬ 
ment  of  Agriculture 

Part  725 — Burley,  Flue-Cured,  Fire- 
Cured,  DarK‘Air-CurFd,  and  Virginia 
Sun-Cured  Tobacco 

NATIONAL  MARKETING  QUOTA  FOR  FLUE- 
CURED  TOBACCO 

Proclamation  of  a  national  marketing 
quota  for  flue-cured  tobacco  for  the  three 
marketing  years  beginning  July  1,  1959, 
and  announcement  and  apportionment 
of  the  national  marketing  quota  for  flue- 
cured  tobacco  for  the  1959-60  marketing 
year. 

§  725.1001  Basis  and  purpose,  (a) 

Sections  725.1001  and  725.1002  are  issued 
(1)  to  establish  the  reserve  supply  level 
and  the  tot^l  supply  of  flue-cured  tobacco 
for  the  marketing  year  beginning  July  1, 

1958;  (2)  to  proclaim  a  national  market¬ 
ing  quota  for  flue-cured  tobacco  for  each 
of  the  three  marketing  years  beginning 
July  1, 1959;  (3)  to  announce  the  amount 
of  the  national  marketing  quota  for  flue- 
cured  tobacco  for  the  marketing  year  be¬ 
ginning  July  1,  1959;  and  (4)  to  appor¬ 
tion  such  national  marketing  quota 
among  the  several  States.  The  findingS 
and  determinations  by  the  Secretary  .con¬ 
tained  in  §  725.1002  have  been  made  on 
the  basis  of  the  latest  available  statistics 
of  the  Federal  Government,  and  after 
due  consideration  of  data,  views,  and 
recommendations  received  from  flue- 
cured  tobacco  producers  and  others  as 
provided  in  a  notice  (23  F.  R.  7587)  given 
in  accordance  with  the  Administrative 
Procedure  Act  (5  U.  S.  C.  1003). 

(b)  Since  the  Agricultural  Adjustment 
Act  of  1938,  as  amended,  requires  the 
holding  of  a  referendum  of  flue-cured 
tobacco  farmers  within  30  days  after 
issuance  of  the  proclamation  of  the 
national  marketing  quota  for  such  kind 

of  tobacco  to  determine  w'hether  such  i  Rounded  to  the  nearest  tenth  of  a  million 
producers  favor  marketing  guotas,  it  is  pounds. 


Chapter  VIII — Commodity  Stabiiizo. 
tion  Service  (Sugar),  Department  ei 
Agriculture 

Subchapter  E — Determination  of  Sugar 
Commercially  Recoverable 

-Mainland  Cane  Sugar  Arh 

1958  CROP 

Pursuant  to  the  provisions  of  sectia 
302  (a)  of  the  Sugar  Act  of  1948,  u 
amended  (hereinafter  referred  to  « 
“act”),  the  following  determination! 
hereby  issued: 

§  833.5  Sugar  commercially  recoctr* 
able  from  sugarcane  in  the  Mairdai 
Cane  Sugar  Area — (a)  Definition.  Fa 
the  purpose  of  this  section,  the  terms: 

green  or  driel 


(1)  “Trash  means 
leaves,  sugarcane  tops,  dirt  and  all  otho 
extraneous  material. 

(2)  “Gross  weight”  means  the  total 
weight  (short  tons)  of  sugarcane,  includ¬ 
ing  trash,  as  delivered  by  a  producer  fa 
processing  for  sugar  production* 

(3)  “Net  weight” means: 

(i)  In  Florida,  96.0  percent  of  gross 
weight,  and 

(ii)  In  Louisiana,  the  weight  obtained 
by  deducting  the  weight  of  trash  from  to 
gross  weight  of  sugarcane  as  delivered bf 
a  producer. 

(b)  Recoverable  sugar.  For  the  1951 
crop  of  sugarcane,  the  amount  of  sugar, 
in  hundredweight,  raw  value,  comma* 
cially  recoverable  from  sugarcane  gron 
on  a  farm  in  the  Mainland  Cane  Sugs 
Area  and  marketed  (or  processed  by  to 
producer)  for  the  extraction  of  sugar  a 
liquid  sugar,  from  an  acreage  not  in  a* 
cess  of  the  proportionate  share  for  to 
farm,  shall  be  obtained  by  multiplyiti 
the  net  weight  of  the  sugarcane  in  ton 
by  the  rate  of  recoverability  specified  f« 
the  average  percentage  of  sucrose  in  to 
normal  juice  of  such  sugarcane  a» 
follows: 
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(1)  For  farms  in  Louisiana. 

Rate  of 

-„-entage  of  sucrose  recoverability 
'^TMrmal  Juice:  ^  (per  hundredweight) 
. . 0.942 

H .  . .  1-100 

- - 


5o^.- - - - —  1-431 

Si- . - - - 2.605 

j  Rates  for  the  intervening  tenths  of  1 
percent  shall  be  calculated  by  interpolation. 

(2)  For  farms  in  Florida. 

.  Rate  of 

fwcentage  of  sucrose  recoverability 

In  normal  juice:  ^  (per  hundredweight) 
an  _ i _ 0.  940 


FEDERAL  REGISTER 

lowing  manner:  The  product  of  normal 
juice  extraction  and  boiling  house  ef-. 
ficiency  is  divided  by  the  product  of  the 
polarization  of  sugar  produced  and  net 
sugarcane  as  a  percent  of  gross  sugar¬ 
cane.  The  result  so  obtained  is  multi¬ 
plied  by  2,000  to  obtain  a  factor  which 
when  multiplied  by  normal  juice  sucrose 
and  the  purity  or  retention  factor  for 


that  normal  juice  sucrose  gives  pounds 
of  sugar  per  ton  of  net  sugarcane.  By 
use  of  the  applicable  raw  value  convert 
Sion  factor,  in  accordance  with  section 
101  (h>  of  the  Sugar  Act,  pounds  of  sugar 
per  ton  of  net  sugarcane  are  converted 
into  sugar,  commercially  recoverable, 
raw  value.  Expressed  mathematically 
the  formula  reads: 


X- 


CRS.,RV.= 


N  J.E.  X  B.H.E:  X  2,000  X  N  J.S.  X  P.R.  X  R.V.C.F. 
(Pol.  of  sugar)  X(net  sugarcane,  %  gross  sugarcane) 


fwcentage  of  sucrose  recoverability 

In  normal  juice:  ^  (per  hundredweight) 

go - - - 9-  940 

go _ _ — - . .  1-138 

10.0 . . -■ -  1-322 

110 . . . - . -  1-499 

12:0 . . . . 1-674 

13.0 . . . . . 1-847 

140 _ _ 2.  021 

15.0—- - - - —  2.  192 

16.0 _ 2.  367 

17.0 _ 2.  542 

18,0 _ _ _ 2.716 

‘Rates  for  the  intervening  tenths  of  1  per¬ 
cent  shall  be  calculated  by  interpolation. 

STATEMENT  OF  BASES  AND  CONSIDERATIONS 

-Determinations  of  amounts  of  sugar 
eommercially  recoverable  from  sugar 
beets  and  sugarcane  are  required  under 
lection  302  (a)  of  the  act  to  establish  the 
amounts  of  sugar  upon  which  payments 
are  to  be  made  pursuant  to  the  act. 

The  rates  of  sugar  commercially 
recoverable  at  the  various  normal  juice 
sucrose  levels,  as  specified  in  this  de¬ 
termination,  were  calculated  from  data 
reported  to  the  Department  by  the 
processors  of  sugarcane  for  sugar  in  each 
of  the  States  of  Florida  and  Louisiana. 
In  instances  where  the  data  for  Florida 
were  reported  in  terms  of  gross  weight, 
adjustments  were  made  to  reflect  “net 
weight”  of  sugarcane  as  defined  in  this 
determination.  The  calculation  made 
use  of  data  representing  averages  in  each 
State  for  the  crop  years  1953,  1954,  1955, 
1956  and  1957,  of  each  of  the  factors  of 
normal  juice  extraction  (the  quantity  of 
normal  juice  extracted  per  ton  of  sugar¬ 
cane)  ,  boiling  house  efficiency  (the  ratio 
of  the  amount  of  sugar  produced  to  the 
amount  that  could  theoretically  be  pro¬ 
duced),  the  polarization  of  the  sugar 
produced,  and  net  sugarcane  as  a  par¬ 
ent  of  gross  sugarcane.  The  calcula¬ 
tion  also  used  the  purity  or  retention 
factor  which  correlates  purity  of  normal 
juice  with  sugar  recovery  based  on  the 
well-established  Winter-Carp  formula. 
That  formula  is  expressed  mathemat¬ 
ically  as  follows:  Purity  or  Retention 
Pactor=(1.4— 40P)  in  which  P  is  purity 
of  normal  juice.  For  the  purposes  of  this 
determination,  the  computed  purity  at 
each  of  the  various  normal  juice  sucrose 
levels  for  the  crop  years  1954,  1955,  1956 
and  1957  was  used. 

In  calculating  sugar,  commercially  re¬ 
coverable,  the  data  are  used  in  the  fol- 
No.  233 - 7 


Except  for  the  use  of  an  additional 
year  in  computing  the  purity  factor,  and 
the  appropriate  changes  in  the  moving 
five-year  averages,  the  aforestated  cal¬ 
culation  is  the  same  as  that  used  for 
the  1957  crop. 

Accordingly,  I  hereby  find  and  con¬ 
clude  that  the  aforestated  determination 
will  effectuate  the  applicable  provisions 
of  the  act. 

(Sec.  403,  61  Stat.  932;  7  U.  S.  C.  1153.  In¬ 
terprets  or  applies  secs.  302,  303,  304;  61  Stat. 
930,  as  amended,  931;  7  U.  S.  C.  1132,  1133, 
1134) 

Issued  this  24th  day  of  November  1958. 

[seal]  True  D.  Morse, 

Acting  Secretary  of  Agriculture. 

[F.  R.  Doc.  58-9910;  Filed.  Nov.  28,  1958; 
8:50  a.  m.] 


Subchapter  F — Determination  of  Normal  Yields 

and  Eligibility  for  Abandonment  and  Crop 

Deficiency  Payments 

[Sugar  Determination  845.2] 

Part  845— Mainland  Cane  Sugar  Area 
1958  AND  SUBSEQUENT  CROPS 

Pursuant  to  the  provisions  of  section 
303  of  the  Sugar  Act  of  1948,  as  amended 
(hereinafter  referred  to  as  “act”),  the 
following  determination  is  hereby  issued: 

§  845.2  Thermal  yields  of  commercially 
recoverable  sugar  per  acre  and  eligibility 
for  payment  with  respect  to  acreage 
abandonment  and  crop  deficiencies  for 
sugarcane  farms  in  the  Mainland  Cane 
Sugar  Area. — (a)  Definitions.  For  the 
purposes  of  this  section,  the  following 
definitions  shall  be  applicable: 

(1)  “Planted  acres”  shall  mean  the 
acreage  of  sugarcane  planted  within  the 
farm  proportionate  share  which  is  either ' 
harves^d  for  the  extraction  of  sugar  or 
liquid  sugar  or  is  abandoned  (bona  fide) , 
insofar  as  its  use  in  sugar  production  or 
as  seed  is  concerned,  because  of  drought, 
flood,  storm,  freeze,  disease,  or  insects. 

(2)  “Harvested  acres”  shall  mean  any 
acreage  of  sugarcane  on  which  all  cus¬ 
tomary  harvesting  operations  have  been 
performed  (cutting,  topping,  stripping  or 
burning)  preparatory  to  marketing  for 
the  extraction  of  sugar  or  liquid  sugar, 
provided  such  harvesting  operations  were 
performed  at  a  time  when  such  sugar¬ 
cane  was  in  a  condition  acceptable  for 
processing  for  such  purpose,  and  at  a 
time  when  sugarcane  was  being  pro¬ 
cessed  for  such  purpose. 

(3)  The  “annual  yield  for  the  farm” 
shall  mean  the  average  yield  in  hundred¬ 


weight  of  sugar  commercially  recover¬ 
able  per  planted  acre,  as  computed  from 
the  production  record  applicable  to  all 
of  the  land  constituting  the  farm  in  the 
crop  year  for  which  such  annual  yield 
is  established. 

(4)  The  “coimty  yield”  s^all  mean  the 
average  hundredweight  of  sugar  com¬ 
mercially  recoverable  per  planted  acre 
in  the  county  in  a  crop  year,  except  that 
if  the  total  number  of  farms  or  parts  of 
farms  producing  such  sugarcane  was  less 
than  five  for  any  such  year,  the  county 
yield  for  such  year  shall  be  the  yield 
established  by  the  Agricultural  Stabiliza¬ 
tion  and  Conservation  State  Committee 
(hereinafter  referred  to  as  ASC  State 
Committee)  on  the  basis  of  the  yield 
which  could  have  been  reasonably  ex¬ 
pected  that  year  ip  such  county  consid¬ 
ering  weather  conditions  and  the  yields 
obtained  from  other  crops. 

(5)  “The  county  normal  yield”  shall 
mean  the  simple  average  of  the  county 
yields  for  all  of  the  next  preceding  five 
crop  years  for  which,  county  yields  are 
established,  except  that  if  county  yields 
are  established  for  three  or  more  of  such 
years  on  the  basis  of  the  yields  which 
could  have,  been  reasonably  expected  in 
such  years,  the  county  normal  yield  shall 
be  the  yield  established  by  the  ASC  State 
Committee  on  the  basis  of  the  yield 
which  could  have  been  reasonably  ex¬ 
pected  in  the  county  during  such  years 
considering  weather  conditions  and  the 
yields  obtained  from  other  crops. 

(b)  Farm  normal  yield.  The  normal 
yield  per  acre  of  each  sugarcane  farm^ 
in  the  Mainland  Cane  Sugar  Area  shall 
be  established  for  the  1958  and  each  sub¬ 
sequent  crop  year  as  follows: 

(1)  For  a  farm  on  which  there  were 
planted  acres  in  more  than  two  of  the 
next  preceding  five  crop  years,  the  nor¬ 
mal  yield  shall  be  the  simple  average 
of  all  the  annual  yields  for  the  farm  for 
such  crop  years. 

(2)  For  a  farm  on  which  there  were 
planted  acres  in  only  one  or  two  of  the 
next  preceding  five  crop  years,  the  nor¬ 
mal  yield  shall  be  the  product  derived  by 
multiplying  the  county  normal  yield  by 
the  percentage  obtained  by  dividing  the 
simple  average  of  the  annual  yields  for 
the  farm  for  such  year  or  years  by  the 
simple  average  of  the  county  yields  for 
such  year  or  years,  except  that  the  nor¬ 
mal  yield  for  such  farm  shall  be  not  less 
than  80  percent-nor  more  than  120  per¬ 
cent  of  the  coimty  normal  yield. 

(3)  For  a  farm  on  which  there  were 
planted  acres  in  none  of  the  next  pre¬ 
ceding  five  crop  years,  the  normal  yield 
shall  be  90  percent  of  the  county  normal 
yield. 


RULES  AND  REGULATIONS 


Ascension:  Area  1 — ^Wards  1,  2  and  4;  Area 
2 — Wards  6  and  7. 

Assumption:  Area  1 — Wards  1,  2,  3  and  4; 
Area  2 — Wards  5,  6,  7  and  8;  Area  3 — ^Ward  9. 

Avoyelles:  Area  1 — ^Wards  1  and  2. 

East  Baton  Rouge:  Area  1 — Ward  8. 

Iberia:  Area  1 — Wards  3.  4  and  6;  Area  2— 
Wards  1,  2,  and  8;  Area  3 — ^Wards  5,  7,  and  9. 

Iberville:  Area  1 — ^Ward  1;  Area  2 — Wards 
2,  3,  6  and  8;  Area  3 — Wards  7  and  9;  Area  4 — • 
Wards  4  and  5. 

Lafayette:  Area  1 — Ward  4;  Area  2 — Ward 
5;  Area  3 — ^Ward  7;  Area  4 — Ward  9. 

.Lafourche:  Area  1 — ^Wards  1,  2,  4,  5,  6  and 
7;  Area  2 — Wards  4,  8,  9  and  10. 

Pointe  Coupee:  Area  1 — Wards  3,  4,  5,  6,  7, 
8,  9,  and  10;  Area  2 — Wards  1  and  2. 

Rapides:^  Area  1 — Wards  2  and  3. 

St.  Charles:  Area  1 — Wards  1,  2  and  4; 
Area  2 — Wards  3  and  5.  , 

St.  James:  Area  1 — Wards  9  and  10:  Areas 
2  through  8 — Wards  2  through  8,  respectively. 

St.  John,  the  Baptist:  Area  1 — Wards  4, 
5  and  6;  Area  2 — Wards  1,  2  and  3. 

St.  Landry:  Area  1 — Ward  4;  Area  2 — Ward 


(<J)  Eligibility  for  abandonment  and 
deficiency  payments — (1)  General.  For 
the  1958  and  each  subsequent  crop,  each 
farm  having  abandonment  of  planted 
sugarcane  acreage  or  having  a  crop  defi¬ 
ciency  of  harvested  sugarcane  acreage 
below  80  percent  of  the  normal  yield  for 
such  acreage,  or  having  both  such  aban¬ 
donment  and  deficiency,  shall  be  ap¬ 
proved  by  the  local  ASC  County  Com¬ 
mittee  for  payments  relating  thereto  if 
the  following  conditions  with  respect  to 
the  farm  are  met; 

(1)  The  abandonment  or  deficiency 
was  caused  directly  by  drought,  fiood, 
storm,  freeze,  disease  or  insects. 

(ii)  The  planted  acres  that  were  aban¬ 
doned,  or  the  harvested  acres  with  re¬ 
spect  to  which  there  was  such  a  crop 
deficiency,  were  suitable  for  the  produc¬ 
tion  of  sugarcane  and  were  cared  for  up 
to  the  time  of  harvest  or  abandonment, 
as  the  case  may  be,  in  a  manner  which 
could  have  been  expected  under  average 
conditions  to  produce  a  normal  crop  of 
sugarcane. 

(iii)  The  farm  was  located  in  whole  or 
in  part  in  a  parish  or  local  producing  area 
(as  hereinafter  established)  of  Louisiana 
or  in  a  local  producing  area  of  Florida 
in  which  such  committee  determines  that 
due  to  drought,  fiood,  storm,  freeze,  di¬ 
sease,  or  insects,  the  actual  yields  of 
commercially  recoverable  sugar  from  the 
planted  acreages  on  farms  or  parts  of 
farms  in  such  parish  or  local  producing 
area  were  below  80  percent  of  the  appli¬ 
cable  normal  yields  either  for  10  percent 
or  more  of  the  number  of  such  farms,  or 
for  those  farms  on  which  were  planted 
10  percent  or  more  of  the  total  planted 
acres  on  all  farms  in  such  parish  or  local 
producing  area. 

CJv)  There  was  compliance  with  all  the 
other  conditions  for  payment  prescribed 
by  the  act. 

(2)  Parish  or  local  producing  area.  In 

Louisiana,  the  local  ASC  Parish  Commit¬ 
tee  shall  first  ascertain  as  to  each  crop 
of  sugarcane  whether  the  determination 
of  :^elds,  as  provided  for  in  subparagraph 
(1)  (hi)  of  this  paragraph  may  be  made 
on  the  parish  level,  and  if  not.  it  shall 
ascertain  whether  such  determination  of 
yields  may  be  made  as  to  a  local  produc¬ 
ing  area.  In  Florida,  the  local  ASC 
County  Committee  shall  make  this  de¬ 
termination  of  yields  on  the  basis  of  a 
local  producing  area.  • 

(3)  Approval  and  certification.  Ap¬ 
proval  by  a  member  of  the  ASC  Parish  or 
County  Committee  on  behalf  of  such 
committee  of  an  application  for  an  aban¬ 
donment  payment  or  a  crop  deficiency 
payment,  or  both,  shall  constitute  a  de¬ 
termination  that  the  farm  with  respect 
to  which  such  application  is  made  is  eligi¬ 
ble  for  an  abandonment  or  a  deficiency 
pasunent,  or  both,  as  the  case  may  be. 

(4)  Local  producing  areas,  (i)  Florida. 
In  Florida,  Indian  River  County  shall 
constitute  one  local  producing  area  and 
the  counties  of  Glades,  Hendry  and  Palm 
Beach  shall  constitute  another  local  pro¬ 
ducing  area. 

(ii)  Louisiana.  In  Louisiana,  individ¬ 
ual  local  producing  areas  within  the  spec¬ 
ified  parishes  are  hereby  established  as 
follows: 


This  determination  limits  the  acreage  to  ‘ 
be  classified  as  planted  acreage  to  the 
farm  proportionate  share,  even  if  addji. 
tional  acreage  is  used  for  the  production 
of  livestock  sugar. 

Because  of  possible  damage  to  a  sugar- 
cane  crop  by  freeze  during  harvest  time 
the  matter  of  determining  the  acreage  to 
be  classified  as  harvested  acreage  is  par- 
ticularly  significant  in  establishing 
whether  crop  deficiency  payments  or 
acreage  abandonment  payments  are  pay. 
able  pursuant  to  the  Sugar  Act  with 
respect  to  cane  which  is  cut  but  is  not 
fully  marketed  at  the  time  of  the  freeze, 
Accordingly,  this  determination  includes 
a  definition  of  “harvested  acreage”  to 
be  applicable  only  for  purposes  of  this 
action. 

Under  the  former  determination,  "a 
substantial  part  of  the  crop”  was  deemed 
to  mean  10  percent  or  more  of  the  sugar¬ 
cane  acreage  on  all  farms  or  parts  ol 
farms  in  the  county  or  local  producing 
area.  This  determination  provides  that 
this  requirement  may  be  met  by  10  per¬ 
cent  or  more  of  either  the  number  oi 
sugarcane  farms  or  the  sugarcane  acre¬ 
age.,  Also,  under  the  former  determina¬ 
tion,  the  effective  area  was  a  county,  or 
a  local  producing  area  comprising  all 
contiguous  farms  in  the  county  which 
were  found  by  the  local  ASC  Coun^ 
Committee  to  be  similar  with  respect 
to  types  of  soil,  or  with  respect  to  topog¬ 
raphy,  provided  that  farms  separated 
from  other  farms  by  any  natimal  barrier 
or  large  area  of  land  were  not  included 
in  the  same  area.  Sugarcane  is  pro¬ 
duced  within  the  Mainland  Cane  Sugar 
Area  in  irregular  geographical  patterns 
which  do  not  coincide  with  the  local  units 
used  by  the  Department  of  Agriculture 
in  administering  agricultural  prograihi 
The  parish  has  proven  to  be  a  satis¬ 
factory  unit  generally  for  determming 
the  eligibility  of  farms  for  abandonment 
and  deficiency  payments  where  the  ex¬ 
tent  of  crop  damage  has  been  widespread. 
However,  the  establishment  of  local  pro¬ 
ducing  areas  within  counties  or  parishes 
in  accordance  with  the  standards  of  soil 
types  and  topography,  as  heretofore  pre¬ 
scribed,  has  contributed  to  indefiniteness 
in  this  respect  since  these  standards 
might  be  interpreted  and  applied  dif¬ 
ferently  for  different  crops. 

This  determination  continues  the  use 
of  the  parish  as  the  primary  unit  for  the 
consideration  of  the  extent  of  crop  dam¬ 
age  in  Louisiana..  However,  in  lieu  of 
the  use  of  indefinite  local  producing 
areas,  this  determination  establishes 
local  producing  areas  upon  a  fixed  geo¬ 
graphical  basis,  with  wards  or  groups  of 
wards  constituting  such  areas  in  Loui¬ 
siana.  There  are  relatively  few  sugar¬ 
cane  farms  in  Florida,  although  the 
acreages  per  farm  are  large  and  one  farm 
involves  substantial  acreages  in  more 
than  one  county.  Accordingly,  this  de¬ 
termination  does  not  authorize  the  use 
of  the  county  generally  as  a  unit  for  this 
purpose  in  Florida,  but  rather  desig¬ 
nates  Indian  River  County  as  one  local 
producing  area  and  the  counties  (A 


St.  Martin:  Area  1 — Ward  1;  Area  2 — Ward 
3;  Area  3 — Ward  4;  Area  4 — Ward  5. 

St.  Mary:  Area  1 — Ward  1;  Area  2 — Ward  2; 
Area  3 — Wards  3  and  10;  Area  4 — Ward  7; 
Area  5 — Ward  4;  Area  6 — Wards  5,  6,  8  and  9. 

Terrebonne:  Area  1 — ^Wards  1,  2,  3,  8  and 
9;  Area  2 — Wards  4,  5,  6,  7  and  10. 

Vermilion:  Area  1 — Wards  1,  2,  3  and  7. 

West  Baton  Rouge:  Areas  1  through  7 — 
Wards  1  through  7.  respectively. 

West  Feliciana:  Area  1 — Ward  7. 

This  determination  supersedes  with 
respect  to  the  1958  and  subsequent  crop 
years  the  “Determination  of  Normal 
Yields  and  Eligibility  for  Abandonment 
and  Crop  Deficiency  Payments,  Main¬ 
land  Cane  Sugar  Area,”  issued  Septem¬ 
ber  30, 1949  (14  F.  R.  6058)  and  amended 
June  22,  1953  (18  P.  R.  3634). 

STATEMENT  OF  BASES  AND  CONSIDERATIONS 

Section  303  of  the  act  authorizes  the 
Secretary  to  make  payments  to  pro¬ 
ducers  of  sugar  beets  or  sugarcane  with 
respect  to  bonda  fide  abandonment  of 
planted  acreage  and  crop  deficiencies  6f 
harvested  acreage  under  certain  condi¬ 
tions.  The  payments  are  computed  in 
reference  to  normal  yields  of  commer¬ 
cially  recoverable  sugar  per  acre,  as  es¬ 
tablished  for  individual  farms  pursuant 
to  determinations  issued  by  the  Secre¬ 
tary. 

The  pertinent  language  of  section  303 
regarding  eligibility  for  these  payments 
reads:  “*  *  •  The  Secretary  is  also  au¬ 
thorized  to  make  payments,  on  the  con¬ 
ditions  provided  in  section  301,  with  re¬ 
spect  to  bona  fide  abandonnvit  of 
planted  acreage  and  crop  deficiencies  of 
harvested  acreage,  resulting  from 
drought,  fiood,  storm,  freeze,  disease  or 
insects,  which  cause  such  damage  to  all 
or  a  substantial  part  of  the  crop  of  •  *  • 
sugarcane  in  the  same  factory  district 
*  *  ♦  county,  •  •  •  municipality,  or 
local  producing  area,  as  determined  in 
accordance  with  regulations  issued  by 
the  Secretary  •  * 

The  primary  changes  made  by  this 
determination  in  relation  to  normal 
yields  of  sugarcane,  as  compared  with 
the  former  determination,  involve  defi¬ 
nitions  of  “planted  acres”  and  “harvested 
acres.”  Certain  amendments  to  the  act 
approved  during  1956  authorize  the  mar¬ 
keting  of  sugar  beets  or  sugarcane  from 
a  farm  for  the  extraction  of  sugar  for 
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rlades,  Hendry  and  Palm  Beach  as  an- 
liher  such  area.  In  either  area,  crop 
on  as  few  as  two  farms  will  qualify 
the  entire  area. 

Accordingly,  I  hereby  find  and  con¬ 
clude  that  this  determination  will 
effectuate  the  applicable  provisions  of 
tiie  set. 

/sec.  403,  61  Stat.  932;  7  U.  S.  C.  1153.  In- 
t^rorets  or  applies  sec.  303,  61  Stat.  930,  as 
tended;  7  U.  S.  C.  1133) 

Issued  this  24th  day  of  November,  1958. 

[ggALl  True  D.  Morse, 

Acting  Secretary  of  Agriculture. 

IP  B  Doc.  58-9909;  Piled,  Nov.  28,  1958; 
‘‘  ■  8:50  a.m.] 


diopter  IX — Agricultural  Marketing 
Service  (Marketing  Agreements  and 
Orders),  Department  of  Agriculture 

[Orange  Reg.  350] 

Part  933 — Oranges,  Grapefruit,  Tan- 
filRINES,  AND  TANGELOS  GROWN  IN 
Florida 

,  LIMITATION  OF  SHIPMENTS 

5  933.934  Orange  Regulation  350 — (a) 
Findings.  (1)  Pursuant  to  the  market¬ 
ing  agreement,  as  amended,  and  Order 
No.  33,  as  amended  (7  CFR  Part  933), 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  effective  under  the 
applicable  provisions  of  the  Agricultural 
Blarketing  Agreement  Act  of  1937,  as 
amended  (7  U.  S.  C.-  601  et  seq.),  and 
upon  the  basis  of  the  recommendations 
of  the  committees  established  under  the 
aforesaid  amended  marketing  agree¬ 
ment 'and  order,  and  upon  other  avail¬ 
able  information,  it  is  hereby  found  that 
the  limitation  of  shipments  of  oranges, 
including  Temple  oranges,  as  hereinafter 
provided,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that 
It  Is  impracticable  and  contrary  to  the 
public  interest  to  give  preliminary  no¬ 
tice,  engage  in  public  rule-making  pro¬ 
cedure,  and  postpone  the  effective  date 
of  this  section  until  30  days  after  pub¬ 
lication  thereof  in  the  Federal  Register 
(60  Stat.  237;  5  U.  S.  C.  1001  et  seq.) 
because  the  time  intervening  between 
the  date  when  information  upon  which 
t^is  section  is  based  became  available 
and  the  time  when  this  section  must 
become  effective  in  order  to  effectuate 
the  declared  policy  of  the  act  is  insufiQ- 
cient;  a  reasonable  time  is  permitted, 
under  the  circumstances,  for  prepara¬ 
tion  for  such  effective  time;  and  good 
cause  exists  for  making  the  provisions 
brneof  effective  as  hereinafter  set 
forth.  Shipments  of  oranges,  including 
Temple  oranges,  grown  in  the  produc¬ 
tion  area,  are  presently  subject  to 
regulation  by  grades  and  sizes,  pursu¬ 
ant  to  the  amended  marketing  agree- 
®ent  and  order;  the  recommendation 
and  supporting  information  for  reg¬ 
ulation  during  the  period  specified 
herein  were  promptly  submitted  to 
the  Department  after  an  open  meeting  of 
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the  Growers  Administrative  Committee 
on  November  25,  1958,  such  meeting  was 
held  to  consider  recommendations  for 
regulation,  after  giving  due  notice  Of 
such  meeting,  and  interested  persons 
were  afforded  an  opportunity  to  submit 
their  views  at  this  meeting;  the  provi¬ 
sions  of  this  section,  including  the  effec¬ 
tive  time  hereof,  are  identical  with  the 
aforesaid  recommendation  of  the  com¬ 
mittee,  and  information  concerning  such 
provisions  and  effective  time  has  been 
disseminated  among  handlers  of  such 
oranges;  it  is  necessary,  in  order  to 
effectuate  the  declared  policy  of  the  act, 
to  make  this  section  effective  during  the 
period  hereinafter  set  forth  so  as  to 
provide  for  the  continued  regulation  of 
the  handling  of  oranges,  including  ' 
Temple  oranges,  and  compliance  with 
this  section  will  not  require  any  special 
preparation  on  the  part  of  the  persons 
subject  thereto  which  cannot  be  com¬ 
pleted  by  the  effective  time  hereof. 

(b)  Order.  (1)  Terms  used  in  the 
amended  marketing  agreement  and 
order  shall,  when  used  herein,  have  the 
same  meaning  as  is  given  to  the  respec¬ 
tive  term  in  said  amended  marketing 
agreement  and  order;  and  terms  relating 
to  grade,  diameter,  standard  pack,  and 
standard  box,  as  used  herein,  shall  have 
the  same  meaning  as  is  given  to  the  re¬ 
spective  term  in  the  amended  United 
States  Standards  for  Florida  Oranges 
and  Tangelos  (§§51.1140  to  51.1186  of 
this  title;  22  F.  R.  6676) . 

(2)  During  the  period  beginning  at 
12:01  a.  m.,  e.  s.  t.,  December  1,  1958, 
and  ending  at  12:01  a.  m.,  e.  s.  t.,  De¬ 
cember  8,  1958,  no  handler  shall  ship 
between  the  production  area  and  any 
point  outside  thereof  in  the  continental 
United  States,  Canada,  or  Mexico: 

(i)  Any  oranges,  including  Temple 
oranges,  grown  in  the  production  area, 
which  do  not  grade  at  least  U.  S.  No.  1 
Bronze;  or 

(ii)  Any  oranges,  except  Temple 
oranges,  grown  in  the  production  area, 
which  are  of  a  size  smaller  than  2%6 
inches  in  diameter,  except  that  a  toler¬ 
ance  of  10  percent,  by  count,  of  oranges 
smaller  than  such  mipimum  diameter 
shall  be  permitted,  which  tolerance  shall 
be  applied  in  accordance  with  the  provi¬ 
sions  for  the  application  of  tolerances, 
specified  in  the  amended  United-States 
Standards  for  Florida  Oranges  and  Tan¬ 
gelos  (§§  51.1140  to  51.1186  of  this  title) : 
Provided,  That  in  determining  the 
percentage  of  oranges  in  any  lot  which 
are  smaller  than  2%«  inches  in  diameter, 
such  percentage  shall  be  based  only  on 
those  oranges  in  such  lot  which  are  of 
a  size  2itlo  inches  in  diameter  and 
smaller. 

(iii)  Any  Temple  oranges,  grown  in 
the  production  area,  which  are  of  a  size 
smaller  than  2^in  inches  in  diameter, 
except  that  a  tolerance  of  10  percent, 
by  count,  of  Temple  oranges  smaller  than 
such  minimum  diameter  shall  be  per¬ 
mitted,  which  tolerance  shall  be  applied 
in  accordance  with  the  provisions  for  the 
application  of  tolerances,  specified  in  the 
amended  United  States  Standards  for 
Florida  Oranges  and  Tangelos  (§§  51.1140 
to  51.1186  of  this  title). 


(Sec.  5,  49  Stat.  763,  ae  amended;  7  U.  S.  C. 
608c) 

Dated:  November  26,  1958. 

[seal]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division.  Agricultural  Mar- 
ketirig  Service. 

[P.  R.  Doc.  68-9949;  Filed,  Nov.  28,  1958; 
9:03  a.  m.] 


[Grapefruit  Reg.  297]  n 

Part  933 — Oranges,  Grapefruit,  Tan¬ 
gerines,  AND  Tangelos  Grown  in 

Florida 

limitation  of  shipments 

§  933.935  Grapefruit  Regulation  297— 
(a)  Findings.  (1)  Pursuant  to  the  mar¬ 
keting  agreement,  as  amended,  and 
Order  No.  33,  as  amended  (7  CFR  Part 
933) ,  regulating  the  handling  of  orange, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  effective  under  the  ap¬ 
plicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.  S.  C.  601  et  seq.),  and 
upon  the  basis  of  the  recommendations  of 
the  committees  established  imder  the 
aforesaid  amended  marketing  agreement 
and  order,  and  upon  other  available  in¬ 
formation,  it  is  hereby  found  that  the 
limitation  of  shipments  of  grapefruit,  as 
hereinafter  provided,  will  tend  to  effec¬ 
tuate  the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the  pub¬ 
lic  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
section  until  30  days  after  publication 
thereof  in  the  Federal  Register  (60  Stat. 
237;  5  U.  S.  C.  1001  et  seq.)  because  the 
time  intervening  between  the  date  when 
information  upon  which  this  section  is 
based  became  available  and  the  time 
when  this  section  must  become  effective 
in  order  ta  effectuate  the  declared  policy 
of  the  act  is  insufficient;  a  reasonable 
time  is  permitted,  under  the  circum¬ 
stances,  for  preparation  for  such  effec¬ 
tive  time;  and  good  cause  exists  for 
making  the  provisions  hereof  effective  as 
hereinafter  set  forth.  Shipments  of  all 
grapefruit,  grown  in  the  production  area, 
are  presently  subject  to  regulation  by 
grades  and  sizes,  pursuant  to  the  amend¬ 
ed  marketing  agreement  and  order;  the 
recommendation  and  supporting  infor¬ 
mation  for  regulation  during  the  period 
specified  herein  were  promptly  submitted 
to  the  Department  after  an  open  meet¬ 
ing  of  the  Growers  Administrative 
Committee  on  November  25,  1958,  such 
meeting  was  held  to  consider  recom¬ 
mendations  for  regulation,  after  giving 
due  notice  of  such  meeting,  and  interest¬ 
ed  persons  were  afforded  an  opportunity 
to  submit  their  views  at  this  meeting; 
the  provisions  of  this  section,  including 
the  effective  time  hereof,  are  identical 
with  the  aforesaid  recommendation  of 
the  committee,  and  information  con¬ 
cerning  such  provisions  and  effective 
time  has  been  disseminated  among 
handlers  of  such  grapeftuit;  it  is  neces¬ 
sary,  in  order  to  effectuate  the  declared 
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policy  of  the  act.  to  make  this  section 
effective  during  the  period  hereinafter 
set  forth  so  as  to  provide  for  the  con¬ 
tinued  regulation  of  the  handling  of 
grapefruit,  and  compliance  with  this 
section  will  not  require  any  special  prep¬ 
aration  on  the  part  of  the  persons  sub¬ 
ject  thereto  which  cannot  be  completed 
by  the  effective  time  hereof. 

(b)  Order.  (1)  Terms  used  in  the 
amended  marketing  agreement  and 
order  shall,  when  used  herein,  have 
the  ^ame  meaning  as  is  given  to  the 
respective  term  in  said  amended  market¬ 
ing  agreement  and  order;  and  terms  re¬ 
lating  to  grade,  diameter,  standard  pack, 
and  standard  box,  as  used  herein,  shall 
have  the  same  meaning  as  is  given  to 
the  respective  term  in  the  United  States 
Standards  for  Florida  Grapefruit 
(§§  51.750  to  51.790  of  this  title) ;  and  the 
term  “mature”  shall  have  the  same 
meaning  as  set  forth  in  section  601.16 
Florida  Statutes,  Chapters  26492  and 
28090,  known  as  the  Florida  Citrus  Code 
of  1949,  as  supplemented  by  section 
601.17  (Chapters  25149  and  28090)  and 
also  by  section  601.18,  as  amended  June 
2,  1955  (Chapter  29760). 

(2)  During  the  period  beginning  at 
12:01  a.  m.,  e.  s.  t..  December  1,  1958,  and 
ending  at  12:01  a.  m.,  e.  s.  t.,  December 
8,  1958,  no  handler  shall  ship  between 
the  production  area  and  any  point  out¬ 
side  thereof  in  the  continental  United 
States,  Canada,  or  Mexiqo: 

(i)  Any  grapelruit,  grown  in  the  pro¬ 
duction  area,  which  are  not  mature  and 
dd" not  grade  at  least  U.  S.  No.  1  Bronze ; 

(ii)  Any  seeded  grapefruit,  grown  in 

the  production  area,  which  are  of  a  size 
smaller  than  inches  in  diameter, 

measured  midway  at  a  right  angle  to  a 
straight  line  running  from  the  stem  to 
the  blossom  end  of  the  fruit,  except  that 
a  tolerance  of  10  percent,  by  count,  of 
seeded  grapefruit  smaller  than  such 
minimum  size  shall  be  permitted,  which 
tolerance  shall  be  applied  in  accordance 
with  the  provisions  for  the  ap^ication  of 
tolerances,  specified  in  the  revised  United 
States  Standards  for  Florida  Grapefruit 
(§§  51.750  to  51.790  of  this  title) ;  or 

(iii)  Any  seedless  grapefruit,  grown  in 
the  production  area,  which  g,re  smaller 
than  3%6  inches  in  diameter,  measured 
midway  at  a  right  angle  to  a  straight 
line  running  from  the  stem  to  the 
blossom  end  of  the  fruit,  except  that  a 
tolerance  of  10  percent,  by  count,  of 
seedless  grapefruit  srAaller  than  such 
minimum  size  shall  be  permitted,  which 
tolerance  shall  be  applied  in  accord¬ 
ance  with  the  provisions  for  the  appli- 
cation'of  tolerances,  specified  in  said  re¬ 
vised  United  States  Standards  for  Florida 
Grapefruit. 

(Sec.  5,  49  Stat.  753,  as  amended;  7  U.  S.  C. 
608c)  ' 

Dated:  November  26,  1958. 

[SEAL]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 

IP.  R.  Doc.  58-99 '8;  Filed,  NoV.  28,  1958; 

9:03  a.  m.J 


[Tangerine  Reg.  203] 

Part  933 — Oranges,  Grapefruit,  Tan¬ 
gerines,  AND  Tangelos  Grown  in 

Florida 

LIMITATION  OP  SHIPMENTS 

§  933.936  Tangerine  Regulation  203 — 
(a)  Findings.  (1)  Pursuant  to  the  mar¬ 
keting  agreement,  as  amended,  and 
Order  No.  33,  as  amended  (7  CFR  Part 
933) ,  regulating  the  handling  of  oranges, 
grapefr-uit,  tangerines,  and  tangelos 
’v grown  in  Florida,  effective  under  the  ap¬ 
plicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.  S.  C.  601  et  seq.),  and 
upon  the  basis  of  the  recommendations 
of  the  committees  established  under  the 
aforesaid  amended  marketihg  agreement 
and  order,  and  upon  other  available  in¬ 
formation,  it  is  hereby  found  that  the 
limitation  of  shipments  of  tangerines,  as 
hereinafter  provided,  will  tend  to  effec¬ 
tuate  the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the  pub¬ 
lic  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
section  until  30  days  after  publication 
thereof  in  the  Federal  Register  (60  Stat. 
237;  5  U.  S.  C.  1001  et  seq.)  because  the 
time  intervening  between  the  date  when 
information  upon  which  this  section  is 
based  became  available  and '  the  time 
when  this  section  must  become  effective 
in  order  to  effectuate  the  declared  policy 
of  the  act  is  insufiQcient;  a  reasonable 
time  is  permitted,  under  the  circum¬ 
stances,  for  preparation  for  such  effective 
time;  and  good  cause  exists  for  making 
the  provisions  hereof  effective  as  here¬ 
inafter  set  forth.  Shipments  of  tange¬ 
rines,  grown  in  the  production  area,  are 
presently  subject  to  regulation  by  grades 
and  sizes,  pursuant  to  the  amended  mar¬ 
keting  agreement  and  order;  the  recom¬ 
mendation  and  supporting  information 
for  regulation  during  the  period  specified 
herein  were  promptly  submitted  to  the 
Department  after  an  open  meeting  of 
the  Growers  Administrative  Committee 
on  November  25,  1958,  such  meeting  was 
held  to  consider  recommendations  for 
regulation,  after  giving  due  notice  of  such 
meeting,  and  interested  persons  were 
afforded  an  opportui;iity  to  submit  their 
views  at  this  meeting;  the  provisions  of 
this  section,  including  the  effective  time 
hereof,  are  identical  with  the  aforesaid 
recommendation  of  the  committee,  and 
ijiformation  concerning  such  provisions 
and  effective  time  has  been  disseminated 
among  handlers  of  such  tangerines;  it 
is  necessary,  in  order  to  effectuate  the 
declared  policy  of  the  act,  to  make  this 
section  effective  during  the  period  here¬ 
inafter  set  forth  so  as  to  provide  for  the 
continued  regulation  of  the  handling  of 
tangerines,  and  compliance  with  this  sec¬ 
tion  will  not  require  any  special  prepara¬ 
tion  on  the  part  of  the  persons  subject 
thereto  which  cannot  be  completed  by 
the  effective  time  hereof. 

(b)  Order.  (1)  Terms  used  in  the 
amended  marketing  agreement  and  order 
shall,  when  used  herein,  have  the  same 
meaning  as  is  given  to  the  respective 
term  in  said  amended  marketing  agree¬ 
ment  and  order;  and  terms  relating  to 
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grade,  diameter,  and  standard  pack  i, 
used  herein,  shall  have  the  same 
as  is  given  to  the  respective  term 
United  States  Standards  for 


‘the 
Ploridi 

Tangerines  (§§  51.1810  to  51.1836  of  ^ 
title).  ^ 


(2)  During  the  period  begiimw 
12:01  a.  m.,  e.  s.  t.,  December  1,  liieTand 
ending  at  12:01  a.  m.,  e.  s.  t.,  Decemb^ 
1958,  no  handler  shall  ship  between  the 
production  area  and  any  point  outside 
thereof  in  the  continental  United  States 
Canada,  or  Mexico:  , 

(i)  Any  tangerines,  grown  in  the  pro. 

duction  area,  that  do  not  grade  at  least 
U.  S.  No.  1 ;  or  ^ 

(ii)  Any  tangerines,  grown  In  the  pro. 
duction  area",  that  are  of  a  size  sman^y 
than  2yi6  inches  in  diameter,  except  tiiat 
a  tolerance  of  10  percent,  by  count,  ol 
tangerines  smaller  than  such 
diameter  shall  be  permitted,  which  toler- 
ance  shall  be  applied  in  accordance 
with  the  provisions  for  the  applicatiot 
of  tolerances  specified  in  the  United 
States  Standards  for  Florida  Tangerine! 
(§§  51.1810  to  51.1836  of  this  title). 


(Sec.  5,  49  Stat.  753,  as  amended;  7  U.  S  C. 
608c) 


Dated:  November  26,  1958. 


[SEAL]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 


[F.  R.  Doc.  58-9951;  Piled.  Nov.  28,  1958; 
9:04  a.  m.] 


[Tangelo  Reg.  9] 

Part  933 — CJranges,  Grapefruit,  Tai- 
GERINES,  AND  TaNGELOS  GrOWM  D 
Florida 


LIMITATION  OF  SHIPMENTS 


SaiM 


tive 


gs  he 
tang' 
are  1 
grad< 
amei 
der; 
ingii 
peric 
subn 
(S)en 
trati 
such 
reco: 
givii 
intei 
port 
mee 
incl‘ 
ider 
dati 
tion 
feet 
am< 
nec 
clai 
seel 
ina 
con 
tan 
tioi 
tlo: 
th( 
th( 


an 

or( 

sal 

tiv 


§  933.937  Tangelo  Regulation  9— (a) 
Findings.  (1)  Pursuant  to  the  marketing 
agreement,  as  amended,  and  Order  No. 
33,  as  amended  (7  CFR  Part  933),  regu¬ 
lating  the  handling  of  oranges,  grape¬ 
fruit,  tangerines,  and  tangelos  grown  in 
Florida,  effective  under  the  applicaWs 
provisions  of  the  Agricultural  Marketing, 
Agreement  Act  of  1937,  as  amended  (7 
U.  S.  C.  601  et  seq.) ,  and  upon  the  basis 
of  the  recommendations  of  the  commit¬ 
tees  established  under  the  aforesaid 
amended  marketing  agreement  and 
order,  and  upon  other  available  informa¬ 
tion,  it  is  hereby  found  that  the  limita¬ 
tion  of  shipments  of  tangelos,  as  herein¬ 
after  provided,  will  tend  to  effectuate  the 
declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the 
public  interest  to  give  preliminary  notice, 
engage  in  public  rule -making  proceduip, 
and  postpone  the  effective  date  of  this 
section  until  30  days  after  publicatiwi 
thereof  in  the  Federal  Register  (60  Stat 
237;  5  U.  S.  C.  1001  et  seq.)  because  the 
time  intervening  between  the  date  wh» 
information  upon  which  this  section  is 
based  became  available  and  the  tiM 
when  this  section  must  become  effective 
in  order  to  effectuate  the  declared  policy 
of  the  act  is  insufficient;  a  reasonable 
time  is  permitted,  under  the  circum¬ 
stances,  for  preparation  for  such  effec- 
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tjve  time;  and  good  cause  exists  for 
making  provisions  hereof  effective 
Hereinafter  set  forth.  Shipments  of 
tangelos,  grown  in  the  production  area, 
fjc  presently  subject  to  regulation  by 
-jgdes  and  sizes,  pursuant  to  the 
[mended  marketing  agreement  and  or¬ 
der;  the  recommendation  and  support¬ 
ing  information  for  regulation  during  the 
period  specified  herein  were  promptly 
g^mitted  to  the  Department  after  an 
meeting  of  the  Growers  Adminis¬ 
trative  Committee  on  November  25,  1958, 
such  meeting  was  held  to  consider 
jecommendations  for  regulation,  after 
giving  due  notice  of  such  meeting,  and 
Interested  persons  were  afforded  an  op¬ 
portunity  to  submit  their  views  at  this 
meeting;  the  provisions  of  this  section, 
including  the  effective  time  hereof,  are 
identical  with  the  aforesaid  recommen¬ 
dation  of  the  committee,  and  informa¬ 
tion  concerning  such  provisions  and  ef¬ 
fective  time  has  been  disseminated 
among -handlers  of  such  tangelos;  it  is 
necessary,  in  order  to  effectuate  the  de¬ 
clared  policy  of  the  act,  to  make  this 
section  effective  during  the  period  here¬ 
inafter  set  forth  so  as  to  provide  for  the 
continued  regulation  of  the  handling  of 
tangelos,  and  compliance  with  this  sec¬ 
tion  will  not  require  any  special  prepara¬ 
tion  on  the  part  of  the  persons  subject 
thereto  which  cannot  be  completed  by 
the  effective  time  hereof. 

(b)  Order.  (1)  Terms  used  in  the 
amended  marketing  agreement  and 
order  shall,  when  used  herein,  have  the 
same  meaning  as  is  given  to  the  respec¬ 
tive  term  in  said  amended  marketing 
agreement  and  order ;  and  terms  relating 
to  grade,  diameter,  standard  pack,  and 
standard  box,  as  used  herein,  shall  have 
the  same  meaning  as  is  given  to  the  re¬ 
spective  term  in  the  amended  United 
States  Standards  for  Florida  Oranges 
and  Tangelos  (§§  51.1140  to  51.1186  of 
this  title;  22  F.  R.  6676). 

(2)  During  the  period  beginning  at 
12:01  a.  m.,  e.  s.  t.,  December  1, 1958,  and 
ending  at  12:01  a.  m.,  e.  s.  t.,  December  8, 
1958,  no  handler  shall  ship  between  the 
production  area  and  any  point  outside 
thereof  in  the  continental  United  States, 
Canada,  or  Mexico: 

(i)  Any  tangelos,  grown  in  the  produc¬ 
tion  area,  which  do  not  grade  at  least 
U.  S.  No.  1  Bronze ;  or 

(ii)  Any  tangelos,  grown  in  the  pro¬ 
duction  area,  which  are  of  a  size  smaller 
than  2^6  inches  in  diameter,  except  that 
a  tolerance  of  10  percent,  by  count,  of 
tangelos  smaller  than  such  minimum 
diameter  shall  be  permitted,  which  tol¬ 
erance  shall  be  applied  in  accordance 
with  the  provisions  for  the  application 
of  tolerances  specified  in  the  United 
States  Standards  for  Florida  Oranges 
and  Tangelos  (§§  51.1140  to  51.1186  of 
this  title). 

(Sec.  B,  49  Stat.  753,  as  amended;  7  U.  S.  C. 
608c) 

Dated:  November  26,  1958. 

tSEALl  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 

IP.  R.  Doc.  58-9952:  Filed,  Nov.  28.  1958; 

9:04  a.  m.] 
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[Lemon  Reg.  767] 

Part  953 — Lemons  Grown  in  California 
AND  Arizona 

LIMITATION  OF  HANDLING 

§  953.874  Lemon  Regulation  767 — (a) 
Findings.  (1)  Pursuant  to  the  market¬ 
ing  agreement,  as  amended,  and  Order 
No.  53,  as  amended  (7  CFR  Part  953), 
regulating  the  handling  of  lemons  grown 
in  California  and  Arizona,  effective  un¬ 
der  the  applicable  provisions  of  the  Ag¬ 
ricultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.  S.  C.  601  et  seq.; 
68  Stat.  906,  1047),  and  upon  the  basis 
of  the  recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee,  established  under  the  said 
amended  marketing  agreement  and  or¬ 
der,  and  upon  other  available  informa¬ 
tion,  it  is  hereby  found  that  the  limita¬ 
tion  of  handling  of  such  lemons  as 
hereinafter  provided  will  tend  to  effec¬ 
tuate  the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found'^that 
it  is  impracticable  and  contrary  to  the 
public  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
section  until  30  days  after  publica¬ 
tion  hereof  in  the  Federal  Register  (60 
Stat.  237;  5  U.  S.  C.'  1001  et  seq.)  because 
the  time  intervening  between  the  date 
when  information  upon  which  this  sec¬ 
tion  is  based  become  available  and  the 
time  when  this  section  must  become 
effective  in  order  to  effectuate  the  de¬ 
clared  policy  of  the  act  is  insufficient, 
and  a  reasonable  time  is  permitted,  under 
the  circumstances,  for  preparation  for 
such  effective  time;  and  good  cause  exists 
for  making  the  provisions  hereof  effective 
as  hereinafter  set  forth.  The  Committee 
held  an  open  meeting  during  the  current 
week,  after  giving  due  notice  thereof, 
to  consider  supply  and  market  conditions 
for  lemons  and  the  need  for  regulation; 
interested  persons  were  afforded  an  op¬ 
portunity  to  submit  information  and 
views  at  this  meeting;  the  recommenda¬ 
tion  and  supporting  information  for 
regulation  during  the  period  specified 
herein  were  promptly  submitted  to  the 
Department  after  such  meeting  was  held; 
the  provisions  of  this  section,  includ¬ 
ing  its  effective  time,  are  identical  with 
the  aforesaid  recommendation  of  the 
committee,  and  information  concerning 
such  provisions  and  effective  time  has 
been  disseminated  among  handlers  of 
such  lemons ;  it  is  necessary,  in  order  to 
effectuate  the  declared  policy  of  the  act, 
to  make  this  section  effective  during 
the  period  herein  specified;  an^  com¬ 
pliance  with  this  section  will  not  re¬ 
quire  any  special  preparation  on  the  part 
of  persons  subject  hereto  which  cannot 
be  completed  on  or  before  the  effective 
date  hereof.  Such  committee  meeting 
was  held  on  November  25,  1958. 

(b)  Order.  (1)  The  respective  quanti¬ 
ties  of  lemons  grown  in  California  and 
Arizona  which  may  be  handled  during 
the  period  beginning  at  12:01  a.  m., 
P.  s.  t.,  November  30,  1958,  and  ending 
at  12:01  a.  m.,  P.  s.  t.,  December  7,  1958, 
are  hereby  fixed  as  follows: 

(i)  District  1:  23,250  cartons; 

(ii)  District  2:  148,800  cartons; 

(iii)  District  3 :  13,950  cartons. 


(2)  As  used  in  this  section,  "handled,” 
"District  1,”  "District  2,”  “District  3,” 
and  "carton”  have  the  same  meaning  as 
when  used  in  the  said  amended  market¬ 
ing  agreement  and  order. 

(Sec.  5,  49  stat.  753,  as  amended;  7  XJ.  S.  C. 
608c) 

Dated:  November  26,  1958. 

[seal]  S.  R.  Smith, 

Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 

[P.  R.  Doc.  58-9950;  Filed,  Nov.  28.  1958; 
9:04  a.  m.] 


Part  1001 — Limes  Grown  in  Florida 

LIMES  NOT  SUBJECT  TO  REGULATION 

Notice  is  hereby  given  of  the  approval 
of  an  amendment,  as  hereinafter  set 
forth,  of  the  rules  and  regulations  (Sub¬ 
part — ^Rules  and  Regulations ;  7  CFR 
969.110  et  seq.;  23  F.  R.  8974)  of  the 
Florida  Lime  Administrative  Committee, 
currently  in  effect  pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  101,  as  amended  (7  cm  Part 
1001),  regulating  the  handling  of  limes 
grown  in  Florida,  effective  under  the  ap¬ 
plicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.  S.  C.  601  et  seq.) . 

It  is  hereby  found  and  determined  that 
the  said  amendment  of  the  rules  and 
regulations  is  in  accordance  with  the 
provisions  of  the  said  amended  market¬ 
ing  agreemwit  and  order  and  will  tend 
to  effectuate  the  declared  purposes  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended;  and  said 
amendment  is  hereby  approved.  The 
said  rules  and  regulations  are  amended 
as  follows: 

1.  Amend  paragraph  (n)  of  §  1001.130 
to  read  as  follows: 

§  1001.130  Limes  not  subject  to  reg¬ 
ulation — (a)  Minimum  quantity.  Dur¬ 
ing  any  one  day  any  handler  may  handle 
not  to  exceed  55  pounds  total  of  limes 
exempt  from  the  provisions  of  §§  1001.41, 

1001.52,  and  1001.55  and  the  regulations 
issued  thereunder:  Provided,  That  such 
exempted  quantity  shall  not  be  included 
as  part  of  a  shipment  exceeding  55 
pounds. 

I  2.  Redesignate  §  1001.130  (b)  as 

§  1001.130  (c)  Commercial  processing 
into  products,  and  add  a  new  paragraph 
(b)  reading  as  follows: 

(b)  Gift  shipments.  During  the  pe¬ 
riod  November  1  through  January  31  of 
each  fiscal  year  any  handler  may,  ex¬ 
empt  from  the  provisions  of  §§  1001.41, 

1001.52, '  and  1001.55,  and  the  regulations 
issued  thereunder,  handle  limes  in  in¬ 
dividually  addressed  gift  containers  not 
exceeding  20  pounds  net  weight  for  use 
by  the  addressee  other  than  for  resale: 
Provided,  That  the  net  weight  of  limes 
in  each  such  container  shall  not  exceed 
three-fourths  of  the  total,  and  the  bal¬ 
ance  of  the  contents  of  such  container 
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shall  be  an  agricultural  product,  or  prod¬ 
ucts,  other  than  limes. 

It  is  hereby  further  found  that  it  is 
impracticable  and  countrary  to  the  pub¬ 
lic  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  hereof 
until  30  days  after  publication  in  the 
Fkderal  Register  (60  Stat.  237;  5  U.  S.  C. 
1001  et  seq.)  and  good  cause  exists  for 
making  the  provisions  hereof  effective 
no  later  than  the  time  hereinafter  set* 
forth.  Shipment  of  the  current  crop  of 
limes  is  now  in  progress,  and  limes  are 
currently  subject  to  quality,  size,  pack, 
and  container  regulations  established 
pursuant  to  the  said  marketing  agree¬ 
ment  and  order;  the  amendment  makes 
a  necessary  revision  in  the  current  mini¬ 
mum  quantity  exemption  and  establishes 
an  exemption  from  the  aforesaid  regu¬ 
lations  for  gift  shipments;  this  amenda¬ 
tory  action  relieves  restrictions  on  the 
handling  of  limes;  it  is  essential  that  the 
amendment  be  made  effective  not  later 
than  the  time  hereinafter  set  forth  to 
effectuate  the  declared  purposes  of  the 
act  and  to  be  of  maximum  benefit  during 
the  current  marketing  season;  producers 
and  handlers  have  been  notified  of  the 
proposed  amendment  and  its  recom¬ 
mendation  to  the  Secretary  for  approval, 
and  this  amendment  will  not  require  any 
preparation  by  persons  affected  thereby 
which  cannot  be  completed  by  the  effec¬ 
tive  time  hereof. 

(Sec.  5,  49  stat.  753,  as  amended;  7  U.  S.  C. 
608c) 

Dated:  November  25,  1968,  to  become 
effective  upon  publication  in  the  Federal 
Register.  ^ 

[seal]  S.  R.  Smith, 

Director, 

Fruit  and  Vegetable  Division. 

[P.  R.  Doc.  58-9913:  Piled,  Nov.  28,  1958; 

8:51  a.  m.] 

TITLE  16— COMMEPXIAL 
PRACTICES 

Chapter  I — Federal  Trade  Commission 

[Docket  71471 

Part  13 — Digest  of  Cease  and  Desist 
Orders 


or  allowances  in  lieu  of  brokerage  on 
many  sales  of  canned  and  fresh  salmon 
products  to  brokers  purchasing  for  their 
own  account  for  resale. 

After  acceptance  of  an  agreement  con¬ 
taining  consent  order,  the  hearing  ex¬ 
aminer  made  his  initial  decision  and 
order  to  cease  and  desist  which  became 
on  October  18  the  decision  of  the  Com¬ 
mission. 

The  order  to  cease  and  desist  is  as 
follows: 

It  is  ordered.  That  Chinook  Packing 
Company,  a  corporation,  and  its  ofiBcers 
and  Albion  L.  Gile,  individually  and  as  an 
officer  of  said  corporation,  and  respond¬ 
ents’  agents,  representatives,  or  em¬ 
ployees,  directly  or  through  any  corpo¬ 
rate  or  other  device,  in  connection  with 
the  sale  of  seafood  products  in  com¬ 
merce,  as  “commerce”  is  defined  in  the 
aforesaid  Clayton  Act,  do  forthwith  cease 
and  desist  from:  Paying,  granting  or 
allowing,  directly  or  indirectly,  to  any 
buyer,  or  to  anyone  acting  for  or  in  be¬ 
half  of,  or  who  is  subject  to  the  direct  or 
indirect  control  of  such  buyer,  anything 
of  value  as  a  commission,  brokerage,  or 
other  compensation,  or  any  allowance  or 
discount  in  lieu  thereof,  upon  or  in  con¬ 
nection  with  any  sale  of  their  seafood 
products  to  such  buyer  for  his  own 
account. 

By  “Decision  of  the  Commission”, 
etc.,  report  of  compliance  was  required 
as  follows: 

It  is  ordered.  That  respondents  Chi¬ 
nook  Packing  Company,,  a  corporation, 
and  Albion  L.  Gile,  individually  and  as 
an  officer  of  said  corporation,  shall,  with¬ 
in  sixty  (60)  days  after  service  upon 
them  of  this  order,  file  with  the  Commis¬ 
sion  a  report  in  writing,  setting  forth  in 
detail  the  manner  and  form  in  which 
they  have  complied  with  the  order  to 
cease  and  desist. 

Issued:  October  17,  1958. 

By  the  Commission. 

[seal]  Robert  M.  Parrish, 

Secretary. 

[P.  R.  Doc.  58-9893:  Filed.  Nov.  28,  1958; 

8:47  a.  m.] 


CHINOOK  PACKING  CO.  AND  ALBION  L.  GILE 

Subpart — Discriminating  in  price  un¬ 
der  section  2,  Clayton  Act,  as  amended — 
Payment  or  acceptance  of  commission, 
brokerage,  or  other  compensation  under 
2  (c) :  §  13.820  Direct  buyers. 

(Sec.  6,  38  Stat.  721;  15  U.  S.  C.  46.  Interprets 
or  applies  sec.  2,  38  Stat.  730,  as  amended; 
15  U.  S.  C.  13)  .[Cease  and  desist  order, 
Chinook  Packing  Company  et  al.,  Chinook, 
Wash.,  Docket  7147,  October  18,  1958] 

In  the  Matter  of  Chinook  Packing  Com¬ 
pany,  a  Corporation;  and  Albion  L. 
Gile,  Individually  and  as  an  Officer  of 
Chinook  Packing  Company 

This  proceeding  was  heard  by  a  hear¬ 
ing  examiner  on  the  complaint  of  the 
Commission  charging  packers  of  salmon 
in  Chinook,  Wash.,  with  discriminating 
in  price  in  violation  of  section  2  (c)  of 
the  Clayton  Act  by  granting  discounts 


[Docket  7164] 

Part  13 — Digest  of  Cease  and  Desist 
Orders 

SAMUEL  MILLER  &  SONS,  INC.,  ET  AL. 

Subpart — Misbranding  or  mislabel¬ 
ing:  §  13.1190  Composition:  Wool  Prod¬ 
ucts  Labeling  Act;  §  13.1212  Formal 
regulatory  and  statutory  requirements: 
Wool  Products  Labeling  Act.  Subpart — 
Neglecting,  unfairly  or  deceptively,  to 
make  material  disclosure:  §  13.1852 
Formal  regulatory  and  statutory  re¬ 
quirements:  Wool  Products  Labeling  Act. 
(Sec.  6.  38  Stat.  721;  15  U.  S.  C.  46.  Interpret 
or  apply  sec.  5,  38  Stat.  719,  as  amended,  secs. 
2-5,  54  Stat.  1128-1130;  15  U.  S.  C.  45,  68-68 
(c) )  [Cease  and  desist  order,  Samuel  Miller 
&  Sons,  Inc.,  et  al..  New  York,  N.  Y.,  Docket 
7164.  October  18,  1958] 
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In  the  Matter  of  Samuel  Miller  <6 

Inc.,  a  Corporation,  and  Isidor  (Joldl 

farb  and  Mortimer  Miller,  Individual 

and  as  Officers  of  the  Said  Corpora.! 

tion 

This  proceeding  was  heard  by  a  hew 
ing  examiner  on  the  complaint  of  the 
Commission  charging  manufacturers  in 
New  York  City  with,  violating  the  Wool 
Products  Labeling  Act  by  stamping  or 
tagging  as  “All  Wool”,  interlining  ms- 
terials  which  contained  substantial 
quantities  of  nonwoolen  fibers,  and  by 
failing  in  other  respects  to  comply  with 
the  labeling  requirements  of  the  Act. 

Following  acceptance  of  an  agreement 
containing  a  consent  order,  the  hearing 
examiner  made  his  initial  decision  and 
order  to  cease  and  desist  which  became 
on  October  18  the  decision  of  the 
Commission. 

The  order  to  cease  and  desist  is  as 
follows: 

It  is  ordered.  That  respondent  Samnd 
Miller  &  Sons,  Inc.,  a  corporation,  and  its 
officers,  and  Isidor  Goldfarb  and  Morti¬ 
mer  Miller,  individually,  and  as  officers  of 
the  said  corporation,  and  respondents’ 
representatives,  agents  or  employees,  di¬ 
rectly  or  through  any  corporate  or  other 
device,  in  connection  with  the  introduc¬ 
tion  or  manufacture  for  introduction  into 
commerce,  or  the  offering  for  sale,  sale, 
transportation  or  distribution  in  com¬ 
merce,  as  “commerce”  is  defined  in  the 
Federal  Trade  Commission  Act  and  the 
Wool  Products  Labeling  Act  of  1939,  of 
interlining  materials  or  other  “wool 
products,”  as  such  products  are  defined 
in  and  subject  to  the  Wool  Products 
Labeling  Act  of  1939,  do  forthwith  cease 
and  desist  from  misbranding  such  prod¬ 
ucts  by: 

1.  Falsely  or  deceptively  stamping,  tag¬ 
ging,  labeling  or  otherwise  identifying 
such  products  as  to  the  'character  or 
amount  of  the  constituent  fibers  included 
therein; 

2.  Failing  to  securely  affix  to  or  place 
on  each  such  product  a  stamp,  tag,  label 
or  other  means  of  identification  showing 
in  a  clear  and  conspicuous  manner; 

(a)  The  percentage  of  the  total  fiber 
weight  of  such  wool  product,  exclusive  of 
ornamentation  not  exceeding  five  per- 
centum  of  said  total  fiber  weight,  of  (1) 
wool,  (2)  reprocessed  wool,  (3)  reused 
wool,  (4)  each  fiber  other  than  wool 
where  said  percentages  by  weight  of  such 
fiber  is  five  percentum  or  more,  and  (5) 
the  aggregate  of  all  other  fibers; 

(b)  The  maximum  percentages  of  the 
total  weight  of  such  wool  product  of  any 
non-fibrous  loading,  filling,  or  adulterat¬ 
ing  matter ; 

(c)  The  name  or  the  registered  identi¬ 
fication  number  of  the  manufacturer  of 
such  wool  product  or  of  one  or  more  per¬ 
sons  engaged  in  introducing  such  wool 
product  into  commerce,  or  in  the  offering 
for  sale,  sale,  transportation,  distribution 
or  delivery  for  shipment  thereof  in  com¬ 
merce,  as  “commerce”  is  defined  in  the 
Wool  Products  Labeling  Act  of  1939. 

It  is  further  ordered.  That  respondents 
Samuel  Miller  &  Sons,  Inc.,  a  corpora¬ 
tion,  and  its  officers,  and  Isidor  Goldfarb 
and  Mortimer  Miller,  individually,  and 
as  officers  of  the  said  corporation,  and 
respondents’  representatives,  agents  or 
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nBoloyees,  directly  or  through  any  cor- 
or  other  device,  in  connection  with 
goffering  for  sale,  sale  or  distribution 
Interlining  materials,  or  any  other 
“  jgrials,  in  commerce,  as  “commerce” 
L^etoed  in  the  Federal  Trade  Commis- 
rion  Act,  do  forthwith  cease  and  desist 
x^srepresenting  the  constituent 
^rs  thereof  on  invoices  or  other  ship¬ 
ping  memoranda  or  in  any  other  manner. 

By  “Decision  of  the  Commission”,  etc., 
jeport  of  compliance  was  required  as 
f^ows: 

It  is  ordered.  That  respondents  Samuel 
Hiller  &  Sons,  Inc.,  a  corporation,  and 
Isldor  Goldfarb  and  Mortimer  Miller, 
individually  and  as  officers  of  the  said 
corporation,  shall,  within  sixty  (60)  days 
after  service  upon  them  of  this  order, 
file  with  the  Commission  a  report  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  they  have 
complied  with  the“  order  to  cease  and 
desist. 

Issued:  October  17, 1958. 

By  the  Commission. 

[SEAL]  Robert  M.  Parrish, 

”  Secretary. 

IP  R.  Doc.  58-9894;  Filed,  Nov.  28,  1958; 

8:47  a.  m.] 


under  Parts  10,  12,  13,  and  14  of  Title 
31  of  the  Code  of  Federal  Regulations,  as 
consolidated  and  reconstituted  as  Part 
10  of  such  title  (comprising  Treasury  De¬ 
partment  Circular  No.  230),  was  pub¬ 
lished  in  the  Federal  Register  (23  F.  R. 
7702).  On  October  31,  1958,  notice  of 
proposed  rule  making  regarding  an 
amendment  adding  a  new  subparagraph 
(7)  to  §  10.7  (a)  of  such  proposed  regu¬ 
lations  was  published  in  the  Federal 
Register  (23  F.  R.  8427).  Further  con¬ 
sideration  will  be  given  to  the  proposed 
§  l0.7  (a)  (7) ,  which  continues  in  effect 
under  notice  of  proposed  rule  making,  be¬ 
fore  final  action  is  taken  thereon.  After 
consideration  of  all  such  relevant  matter 
as  was  presented  by  interested  parties 
regarding  the  rules  proposed  on  October 
4,  1958,  the  following  regulations  are 
hereby  adopted: 

Sec. 

10.0  Scope  of  part. 

Subpart  A — Rules  Governing  Authority  To 
Practice 

10.1  Director  of  Practice. 

10.2  Regulation  of  practice. 

10.3  Eligibility  for  enrollment. 

10.4  Ineligibility  for  enrollment. 

10.5  Application  for  enrollment. 

10.6  Enrollment. 

10.7  Practice  without  enrollment. 

10.8  Customhouse  brokers. 


Sec. 

10.71  Decision  of  the  Examiner.^ 

10.72  Appeal  to  the  Secretary. 

10.73  Decision  of  the  Secretary. 

10.74  Effect  of  disbarment  or  suspension; 

surrender  of  card. 

10.75  Notice  of  disbarment  or  suspension. 

/ 

Subpart  D— General  Provisions 

10.90  Official  records. 

10.91  Information,  requests,  and  submittals. 

10.92  Effective  date  of  regulations.  ' 

10.93  Saving  clause.  , 

10.94  Special  orders. 

Authority;  $  10.0  to  10.94  issued  under 
R.  S.  161,  as  amended,  sec.  3,  23  Stat.  258, 
secs.  2-12,  60  Stat.  237-244;  5  U.  S.  C.  22,  5  . 
U.  S.  C.  1001-1011,  Reorganization  Plan  No. 

26  of  1950,  15  F.  R.  4935,  3  CFR,  1950  Supp. 
Statutes  interpreted  or  applied  are  cited  to 
text  in  parentheses. 

§  10.0  Scope  of  part.  This  part  con¬ 
tains  rules  governing  the  recognition  of 
attorneys,  agents  and  other  persons  rep¬ 
resenting  clients  before  the  Internal  Rev¬ 
enue  Service.  Customhouse  brokers  are 
licensed  by  the  Commissioner  of  Customs 
under  other  regulations.  See  19  CFR 
Part  31.  Subpart  A  of  this  part  sets 
forth  rules  relating  to  authority  to  prac¬ 
tice  before  the  Internal  Revenue  Service. 
Subpart  B  prescribes  the  duties  and  re¬ 
strictions  relating  to  enrolled  practi¬ 
tioners.  Subpart  C  contains  rules  relat¬ 
ing  to  disciplinary  proceedings.  Subpart 
D  contains  general  provisions,  including 
provisions  relating  to  availability  of  offi¬ 
cial  records. 

SUBPART  A— RULES  GOVERNING  AUTHORITY 
TO  PRACTICE 

§  10.1  Director  of  Practice — (a)  Estab¬ 
lishment  of  office.  There  is  established 
in  the  Internal  Revenue  Service  the  office 
of  Director  of  Practice.  The  Director  of 
Practice  shall  be  appointed  by  the  Sec¬ 
retary  of  the  Treasury  and  shall  be  under 
tl^  direction  and  supervision  of  the 
Swretary  of  the  Treasury. 

(b)  Duties.  The  Director  of  Practice 
shall  receive  and  act  upon  applications 
for  enrollment  to  practice  as  attorneys 
or  agents  before  the  Internal  Revenue 
Service;  institute  and  provide  for  the 
conduct  of  disciplinary  proceedings  re¬ 
lating  to  enrolled  attorneys  and  agents; 
make  inquiries  with  respect  to  matters 
under  his  jurisdiction;  and  perform  such 
other  duties  as  are  necessary  or  appro¬ 
priate  to  carry  out  the  provisions  of  this 
part  or  as  are  prescribed  by  the  Secre¬ 
tary  of  the  Treasury.  Decisions  of  the 
Director  of  Practice  in  individual  cases 
relating  to  enrollment,  disbarment,  or 
disciplinary  measures  sh^ll  not  be  sub¬ 
ject  to  change  by  the  Commissioner  of 
Internal  Revenue. 

(c)  Acting  Director.  The  Secretary  of 
the  Treasury  will  designate  an  officer  or 
employee  of  the  Treasury  Department 
to  act  as  Director  of  Practice  in  the 
event  of  the  absence  of  the  Director  or 
of  a  vacancy  in  that  office. 

§  10.2  Regulation  of  practice — (a)  In 
general.  Except  as  provided  by  §  10.7 
or  other  sections  of  this  part  no  person 
shall  be  recognized  or  permitted  to  prac¬ 
tice  before  the  Internal  Revenue  Service 
uniess  he  is  enrolled  as  an  attorney  or 
agent  pursuant  to  this  part.  An  enroll¬ 
ment  card  issued  pursuant  to  the  regu¬ 
lations  superseded  by  this  part  will  be 
recognized  to  evidence  enrollment  to 


Subpart  B — Duties  and  Restrictions  Relating  to 
Enrolled  Attorneys  and  Agents 

10.20  Loss  of  status. 

10.21  Ethics. 

10.22  Information  to  be  furnished. 

10.23  Knowledge  of  client’s  omission. 

10 .24  Diligence  as  to  accuracy. 

10.25  Moneys  received  from  or  for  a  client. 

10.26  Endorsement  of  client’s  checks. 

10.27  Prompt  disposition  of  pending  mat¬ 

ters. 

10.28  Assistance  from  unenrolled  persons. 

10.29  Employees  of  accounting  corporations. 

10.30  Certain  partnerships  prohibited. 

10.31  Employees  of  agricultural  cooperative 

associations. 

10.32  Practice  by  former  Government  em¬ 

ployees. 

10.33  Practice  by  former  Internal  Revenue 

Service  employees. 

10.34  Assistance  from  or  to  former  em¬ 

ployees. 

10.35  Enrollees  as  notaries. 

10.36  Attempting  to  obtain  information. 

10.37  Fees. 

10.38  Solicitation  and  advertising. 

10.39  Rights  and  duties  of  agents. 

Subpart  C — Rules  Applicable  to  Disciplinary 
Proceedings 

10.50  Authority  to  disbar  or  suspend. 

10.51  Disreputable  conduct. 

10.52  Violation  of  regulations. 

10.53  Authority  to  reprimand. 

10.54  Receipt  of  information  concerning 

enrolled  attorneys  and  agents. 

10.55  Institution  of  proceeding. 

10.56  Conferences. 

10.57  Contents  of  complaint. 

10.58  Service  of  complaint  and  other  papers. 

10.59  Answer. 

10.60  Supplemental  charges. 

10.61  Reply  tq  answer. 

10.62  Proof;  variance;  amendment  of  plead¬ 

ings. 

10.63  Motions  and  requests. 

10.64'  Representation. 

10.65  Examiner. 

10.66  Hearings.  ' 

10.67  Evidence. 

10.68  Depositions. 

10.69  Transcript. 

10.70  Proposed  findings  and  conclusions. 


title  14— -civil  aviation 

Chapter  II — Civil  Aeronautics  Admin¬ 
istration,  Department  of  Commerce 

[Arndt.  4] 

Part  575 — Federal  Civil  Airports  on 
Canton  and  Wake  Islands 

POSTPONEMENT  OF  EFFECTIVE  DATE 

Upon  petition  by  interested  persons. 
Amendment  No.  2  of  Part  575  published 
in  the  Federal  Register  on  October  23, 
1958  (23  F.  R.  8155) ,  scheduled  to  become 
effective  on  December  1,  1958,  is  hereby 
amended  to  become  effective  on  January 
1,1959. 

(Sec.  10,  62  Stat.  453;  49  U.  S.  C.  1159) 

[SEAL]  James  T.  Pyle, 

Administrator  of  Civil  Aeronautics. 

November  25, 1958. 

[P.  R.'  Doc.  58-9900;  Filed,  Nov.  28,  1958; 
8:48  a.  m.] 


TITLE  31— MONEY  AND 
FINANCE:  TREASURY 
Subtitle  A — Office  of  the  Secreta 


RULES  AND  REGULATIONS 


practice  pursuant  to  the  regulations  in 
this  part  and  subject  to  the  limitations 
specified  by  that  card. 

(b)  Definition  of  practice.  Practice 
before  the  Internal  Revenue  Service 
comprehends  all  matters  connected  with 
presentations  to  the  Internal  Revenue 
Service  or  any  of  its  officers  or  employees 
relating  to  a  client’s  rights,  privileges 
or  liabilities  under  laws  or  regulations 
administered  by  the  Internal  Revenue 
Service.  Such  presentations  include  the 
preparation  and  filing  of  necessary  docu¬ 
ments,  correspondence  with  and  com¬ 
munications  to  the  Internal  Revenue 
Service,  and  the  representation  of  a 
client  at  conferences,  hearings,  and 
meetings.  Neither  the  preparation  of 
tax  returns  nor  the  furnishing  of  in¬ 
formation  at  the  request  of  the  Internal 
Revenue  Service  or  any  of  its  officers  or 
employees  is  considered  practice  before 
the  Service,  and  enrollment  is  not  neces¬ 
sary  for  either  of  such  activities. 

§  10.3  Eligibility  for  enrollment — (a) 
In  g^eral.  Persons  applying  for  enroll¬ 
ment  to  practice  before  the  Internal 
Revenue  Service  must  show  to  the  satis¬ 
faction  of  the  Director  of  Practice  that 
they  are  of  good  character  and  in  good 
repute,  possessed  of  the  necessary  quali¬ 
fications  to  enable  them  to  render  valu¬ 
able  service  to  clients,  and  otherwise 
competent  to  advise  and  assist  clients 
in  the  presentation  of  their  interests  to 
the  Internal  Revenue  Service.  Appli¬ 
cants  for  enrollment  have  the  burden 
of  establishing  that  they  possess  a  good 
character  and  reputation,  an  adequate 
education,  knowledge  and  understanding 
of  the  laws  and  regulations  relating  to 
tax  matters  and  other  subjects  admin¬ 
istered  by  the  Internal  Revenue  Service, 
and  a  knowledge  of  the  rules  governing 
practice  before  the  Internal  Revenue 
Service. 

(b)  Character  and  reputation.  Good 
character  and  good  reputation  are  not 
identical  requirements.  The  former  is 
determined  by  the  applicant’s  actual 
qualities;  the  lattei^  depends  upon  the 
opinion  entertained  of  the  applicant  by 
those  who  have  had  the  opportunity  of 
knowing  him  in  the  community  in  which 
he  resides  or  in  which  he  practices  his 
profession.  It  follows  that  evidence  of 
any  act  or  omission  which  tends  to  estab¬ 
lish  lack  of  integrity  or  untrustworthi- 
ness  or  other  qualities  reprehensible  in 
a  professional  man,  is  material  as  bear¬ 
ing  upon  the  character  of  the  applicant, 
notwithstanding  there  is  clear  proof  that 
his  reputation  is  good. 

(c)  Citizens;  natural  persons.  En¬ 
rollment  to  practice  may  be  granted  only 
to  natural  persons  who  are  citizens  of 
the  United  States  and  who  are  over  the 
age  of  21  years. 

(d)  Attorneys  and  certified  public  ac¬ 
countants.  If  found  to  possess  the  quali¬ 
fications  provided  for  in  this  part,  the 
Director  of  Practice  may  grant  enroll¬ 
ment  to  practide  before  the  Internal 
Revenue  Service  to  persons  of  the  fol¬ 
lowing  classes: 

(1)  Any  attorney  at  law  who  is  a 
member  in  good  standing  of  the  bar  of 
the  highest  court  of  a  State,  Territory, 
or  possession  of  the  United  States,  or  of 
the  courts  of  the  District  of  Columbia, 


and  who  is  lawfully  engaged  in  the  active  scope  as  ^enrollment  granted  pursuant 
practice  of  his  profession;  to  paragraph  (d)  (2)  of  this  sectioi^ 

(2)  Any  certified  public  accountant  the  scope  may  be  limited  to  permit  th* 

who  has  duly  qualified  to  practice  as  a  presentation  of  matters  only  of  the  par! 
certified  public  accountant  in  a  State,  ticular  class  or  only  before  the  particular 
Territory,  possession  of  the  United  unit  or  division  of  the  Ii^ternal  Rev^ 
States,  or  in  the  District  of  Columbia,  Service  for  which  his  former  employ* 
and  who  is  lawfully  engaged  in  the  active  ment  in  the  Internal  Revenue  Servto 
practice  of  his  profession.  has  qualified  the  applicant. 

(e)  Persons  not  attorneys  or  certified  (ii)  In  the  case  of  employees  sep. 
public  accountants.  With  respect  to  ap-  arated  from  employment  in  the  Intemij 
plicants  other  than  attorneys  or  certified  Revenue  Service,  application  for  special 
public  accountants,  the  Director  of  Prac-  enrollment  on  account  of  such  employ, 
tice,  in  his  disci*etion,  may  grant  ment  must  be  made  within  3  years  after 
special  enrollment  to  practice  if  the  ap-  the  termination  thereof. 

plicant  demonstrates  special  competence  (iii)  It  shall  be  requisite  for  special 
by  written  examination  or  as  provided  enrollment  on  account  of  such  employ, 
in  paragraph  (f )  of  this  section.  Persons  ment  for  practice  before  the  Internal 
interested  in  obtaining  special  enroll-  Revenue  Service  that  the  applicant  shall 
ment  pursuant  to  this  paragraph  should  have  had  a  minimum  of  7  years  continu- 
apply  to  the  Director  of  Practice  for  in-  ous  employment  in  the  Internal  Revenue 
formation  as  to  requirements.  Service  during  at  least  5  years  of  which 

(f)  Special  enrollment  for  former  In-  service  he  shall  have  been  regularly  en- 

ternal  Revenue  Service  employees.  For-  gaged  in  applying  and  interpreting  the 
mer  employees  of  the  Internal  Revenue  provisions  of  the  Internal  Revenue  Code 
Service  may  be  grai;ted  special  enroll-  and  the  regulations  thereunder  relating 
ment  by  the  Director  of  Practice  under  to  income,  estate,  gift,  employment,  or 
paragraph  (e)  of  this  sectioii,  in  cases  excise  taxes. 

where  their  service  and  technical  experi-  (iv)  For  the  purposes  of  subdivision 

ence  in  the  Internal  Revenue  Service  has  (iii)  of  this  subparagraph,  an  aggregate 
qualified  them  for  such  enrollment,  as  of  10  or  more  years  of  employment,  at 
follows:  least  three  of  which  occurred  within  the 

(1)  Application  for  special  enrollment  5  years  preceding  the  date  of  application, 
on  account  of  former  employment  in  the  shall  be  deemed  the  equivalent  of  7  years 
Internal  Revenue  Service  shall  be  made  continuous  employment. 

to  the  Director  of  Practice  Each  appli-  ^  ^  ineligibility  for  enrollment- 

f  ant  will  be  supplied  a  term  by  the  Direc-  ,  ,  general  No  person  shall  be  el«. 

tor,  which  shall  indicate  the  information  ,  enroUment  to  practice  before  Se 
required  respecting  the  applicant  s  qual-  eternal  Revenue  Service  if  he  fails  to 
ification.s.  In  addfiion  to  the  applicants  particular  to  show  to  the  satisfac- 

name  address,  citizenship  age,  educa-  tion  of  the  Director  of  Practice  that  he  is 
^  ’  information  possessed  of  the  qualities  contemplated 

shall  specifically  include  a  detailed  ac-  section  3  of  the  act  of  July  7,  1884, 23 

count  of  the  applicant’s  employment  in  258  (5  U.  S.  C.  261)  and  the  regiila- 

the  Internal  Ptevenue  Service,  which  tjons  contained  in  this  part,  or  if  such 
account  shall  show  (i)  positions  held  practice  by  him  would  be  inconsistent 
(11)  date  of  each  appointment  and  g  Ig^s  of  the  United 

termination  thereof,  (iii)  nature  of  serv-  states 

ices  render^  in  each  position,  with  par-  (b)  Particular  grounds.  Among  the 
ticular  reference  to  the  degree  of  causes  sufficient  to  justify  denial  of  an 
technical  experience  mvolved,  and  (iv)  application  for  enrollment  are  failure  to 
name  of  supervise  in  such  positions,  sj^qw  good  character  or  reputation;  any 
together  with  such  other  information  conduct  or  practices  which  would  con* 
regarding  the  experience  and  training  of  gtitute  a  violation  of  any  of  the  pro* 
the  applicant  as  may  be  relevant.  visions  of  this  part  if  the  applicant  were 

(2)  Upon  receipt  of  each  such  applica-  enrolled;  any  conduct  which  would  be  a 

tion,  it  shall  be  transmitted  to  the  ap-  ground  for  disbarment  or  suspension 
propriate  officer  of  the  Internal  Revenue  from  practice  pursuant  to  this  part;  and 
Service  with  the  request  that  a  detailed  any  cqnduct  which  would  be  deemed 
report  of  the  nature  and  rating  of  the  grossly  improper  in  commercial  trans- 
applicant’s  services  in  the  Internal  Rev-  actions  by  accepted  standards.' 
enue  Service,  accompanied  by  the  recom-  (0)  Government  officers  and  employ- 
mendation  of  the  superior  officer  in  the  ggg-  judges.  Officers  and  employees  of 
particular  unit  or  division  of  the  Internal  the  United  States  or  of  the  District  ol 
Revenue  Service  that  such  employment  Columbia,  Members  of  Congress  or  a 
does  or  does  not  qualify  the  applicant  Delegate  'or  Resident  Commissionei 
technically  and  otherwise  for  the  desired  thereto,  and  judges  of  the  Tax  Court  01 
authorization,  be  furnished  to  the  Direc-  any  courts  of  record,  unless  such  judga 
tor  of  Practice.  (Such  report  shall  be  are  permitted  by  law  to  practice  theii 
requested  in  addition  to  the  usual  reports  profession,  shall  be  ineligible  for  en- 
requested  in  cases  of  application  for  rollment.  Officers  and  employees  of  anj 
enrollment.)  State,  or  subdivision  thereof,  whoa 

(3)  In  examining  the  qualifications  of  duties  require  them  to  pass  ur>on,  invest!' 

an  applicant  for  special  enrollment  on  gate,  or  deal  with  tax  matters  of  sucl 
account  of  employment  in  the  Internal  state  or  subdivision,  shall  be  ineligibl 
Revenue  Service,  the  Director  of  Prac-  for  enrollment,  provided  such  employ 
tice  will  be  governed  by  the  following  ment  may  disclose  facts  or  informatioi 
policies:  applicable  to  Federal  tax  matters. 

(i)  Special  enrollment  on  account  of  (d)  Full-time  employees  of  corpora 
such  employment  may  be  of  the  same  tions  and  others.  Except  for  employee 
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rtf  individuals  or  partnerships  engaged  in  ter  or  reputation.  Issuance  of  tempo- 
practice  of  law  or  accounting,  per-  rary  recognition  shall  not  constitute 
!nns*^employed  by  individuals,  partner-  enrollment  to  practice  or  a  finding  of 
corporations  or  other  organiza-  eligibility  for  enrollment,  and  th^  tem- 
^’on  a  full-time  basis,  and  who  do  porary  recognition  may  be  withdrawn  at 
Lt  maintain  offices  apart  from  their  any  time  by  the  Director  of  Practice, 
anployment,  with  services  available  to  (d)  Appeal  from  denial  of  application. 
jjjg  general  public,  shall  not  be  eligible  Decisions  of  the  Director  of  Practice  de¬ 
fer  enrollment.  nying  enrollment  to  practice  before  the 

(e)  Violation  hy  Internal  Revenue  internal  Revenue  Service  may  be  ap- 

Service  employee  of  tenure  agreement,  pealed  to  the  Secretary  of  the  Treasury, 
^plication  for  enrollmerit  may  be  de-  gpj  gg  g^^^^  290;  5  u.  s.  c.  140) 

^ed  in  any  case  in  which  it  appears  that 

the  applicant  without  reasonable  cause  §  10.6  Enrollment — (a)  Roster.  The 
has  terminated  his  employment  with  the  Director  of  Practice  shall  maintain  ros- 
Inter^  Revenue  Service  in  violation  of  ters  of  all  attorneys  and  agents  who  are 
an  obligation  assumed  as  a  condition  of  enrolled  to  practice,  of  all  attorneys  and 
employment  to  remain  in  the  service  of  agents  who  have^been  disbarred  or  sus- 
the  Internal  Revenue  Service  for  a  spec-  pended  from  practice  before  the  Internal 
ified  period  or  for  a  reasonable  time.  Revenue  Service,  and  of  persons  whose 

(f)  Oath  of  allegiance.  No  person  applications  for  enrollment  have  been 
^  be^  enrolled  to  practice  if  he  is  un-  denied. 

able  for  any  reason  to  take  the  oath  of  (b)  Enrollment  cards.  The  Director 
allegiance,  and  to  support  the  Constitu-  of  Practice  shall  issue  an  enrollment 
tion  of  the  United  States,  as  required  of  card  to  each  attorney  or  agent  who  is 
persons  prosecuting  claims  against  the  enrolled  to  practice  before  the  Internal 
United  States  by  section  3478  of  the  Re-  Revenue  Service.  Unless  advised  to  the 
vised  Statutes  (31  U.  S.  C.  204).  contrary  by  the  Director  of  Practice,  any 

_ *  officer  or  employee  of  the  Internal  Reve- 

110.5  A^ltcaUon  for  enrollment  Service  may  consider  the  holder  of 

(a)  Form;  fee.  An  appheant  for  enroll-  unexpired  enrollment  card  to  be  duly 
ment  shall  file  with  the  Director  of  Prac-  authorized  to  practice  before  the  In- 
tice  an  application  on  Form  23,  properly  .  ,  Revenue  Service 

executed  under  oath  or  affirmation  '""crPerToZ/  e^Hmen  card.  Every 
Such  application  shall  be  accompanied  enrollment  card  shall  by  its  terms  be- 
by  a  c]ieck  or  money  order  in  the  amount  come  void  five  years  after  the  date  of  its 
of  125.00,  payable  to  the  Treasurer  of  issuance.  A  holder  of  a  void  card  is  not 
theUffited  States  which  amount  shaU  entitled  to  practice  before  the  Internal 
tonstitute  a  fee  which  shall  be  charged  Revenue  Service 

to  each  applicant  for  enroltorat.  The  Applicant  lor  renewal.  AppU- 

1«*>B  be  retained  by  the  united  States  enrollment  card 

rtieteer  or  not  the  appheant  ^  granted  ^e  made  at  any  time  during  a 

arollmrat.  Attorneys  at  law  shaU  apply  twenty-four  month  period  commencing 
tegument  M  attorneys,  and  all  other  twelve  months  before  and  ending  twelve 
ippU^ts  shall  apply  for  enrollment  os  „„„ths  after  the  expiration  of  an  en- 
ilHite  except  that  ^  appheant  who  is  rou„,ent  card.  Such  application  shall 
to  enroll  either  as  an  attorney  ^e  filed  on  Form  23A  at  such  place  oi- 
d  law  or  as  an  agent  may  elMt  whether  pjeces  as  may  be  designated  by  the  Di- 

^^®ht.  rector  of  Practice  and  there  shall  be 

M  AMihoMUnlormaUon;  examine-  annexed  thereto  the  enrollment  card 
Dn'ector  of  Practice,  as  a  outstanding.  Copies  of  Form  23A 

lOBdIUon  to  co^ideration  of  an  apph-  obtained  from  the  Director  of 

cation  for  enrollment  may  require  the  practice  and  at  the  offices  of  District  Di- 
ippbcant  to  Me  additional  information  rectors  of  Internal  Revenue.  EachappU- 
and  to  submit  to  any  written  or  oral  ex-  nation  shall  be  accompanied  by  a  check 
emulation  under  oatt  or  otherwise,  ^r  money  order  In  the  amount  of  $5.00, 
Upon  request  of  the  Director  of  Practice  payable  to  the  Treasurer  of  the  United 
in  applicant  shall  endeavor  to  stipulate  states,  which  amount  shall  constitute  a 
iltt  an  officer  or  employee  of  the  Inter-  which  shall  be  eharged  each  person 
^  Revenue  Seiyiee  facts  pertaining  to  who  applies  for  Issuance  of  a  new  en- 
5ft  ^PPf^^ktion  to  the  fullest  extent  to  rollment  card  pursuant  to  the  provisions 
Which  either  complete  or  qualified  agree-  paragraph. 

Mnt  can  be  reached.  The  Director  shall  (g)  Expiration  of  enrollment.  Unless 
irant  a  hearmg  on  an  apphcation  at  the  application  for  a  new  enrollment  card  is 
ippUc^t  s  written  request.  Director  of  Practice  within 

(c)  Temporary  recognition.  Upon  re-  twelve  months  after  the  expiration  date 
ttipt  of  a  properly  executed  application,  ^n  enrollment  card,  the  enrollment  of 
tte  Director  of  Practice  may  grant  the  ^^e  holder  of  the  card  shall  automatically 
ipplicanttempora^  recognition  to  prac-  terminate,  his  name  shall  be  stricken 
ce  pending  investigation  of  the  appli-  from  the  roster  of  enrollees,  and  he  shall 
^  and  a  deterinination  as  to  whether  authorized  to  practice  before  the 

^Ument  to  practice  should  be  granted,  mternal  Revenue  Service  except  by  filing 
wch  temporary  recognition  shall  not  be  ^  application  for  enrollment,  as  pro- 
cunted  If  the  application  is  not  replar  ^i^jed  by  §  10.5,  and  obtaining  authority 
its  face,  if  the  intonation  stated  to  practice  from  the  Director  of  Practice, 
werem,  if  true,  is  not  sufficient  to  war¬ 
rant  enrollment  to  practice;  or  if  there  (Sec.  501, 65  Stat.  290;  6  U.  S.  C.  140) 

b  any  information  before  the  Director  of  §10.7  Practice  without  enrollment — 
Practice  which  indicates  that  the  state-  (a)  In  general.  Individuals  may  appear 
sients  in  the  application  are  untrue  or  on  their  own  behalf,  and  individuals  who 
ibat  the  applicant  is  not  of  good  charac-  are  qualified,  of  good  character  and 
No.  233 - 8 
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States,  and  shall  promptly  account  to  a 
client  for  funds  received  for  him  from 
the  United  States,  or  received  from  a 
client  in  excess  of  the  charges  prop¬ 
erly  payable  in  respect  of  the  client’s 
business. 

§  10.26  Endorsement  of  client’s  checks. 
No  enrolled  attorney  or  agent  shall, 
without  authority  of  his  client,  accept 
or  endorse  any  Government  draft,  check, 
or  warrant  drawn  to  the  order  of  such 
client. 

§  10.27  Prompt  disposition  of  pending 
matters.  No  enrolled  attorney  or  agent 
shall  unreasonably  delay  the  prompt  dis¬ 
position  of  any  matter  before  the  In¬ 
ternal  Revenue  Service. 

§  10.28  Assistance  fr  cm  unenrolled 
persons.  No  enrolled  attorney  or  agent 
shall  in  any  Internal  Revenue  Service 
matter  knowingly  and  directly  or  in¬ 
directly  : 

(a)  Employ  or  accept  assistance  from 
any  unenrolled  person  who  is  disbarred 
from  practice  before  the  Internal  Rev¬ 
enue  Service  or  any  other  department  or 
agency  of  the  Federal  Government  or 
before  any  court  of  record ;  who  is  under 
suspension  from  practice  before  any  such 
department,  agency,  or  court;  who  has 
been  deprived  of  his  certificate  as  a  cer¬ 
tified  public  accountant  or  *  public  ac¬ 
countant;  or  who  to  the  knowledge  of 
the  enrolled  attorney  or  agent  solicits 
business,  obtains  clients,  or  otherwise 
conducts  his  practice  in  a  manner  for¬ 
bidden  under  the  regulations  in  this  part 
to  enrolled  persons;  or 

(b)  Accept  employment  as  associate, 
correspondent,  or  sub-agent  from,  or 
share  fees  with,  any  such  person,  or 
any  person  who  is  not  an  attorney,  a 
certified  public  accountant,  or  a  public 
accountant.  Nothing  in  this  section 
shall  be  construed  to  authorize  the  ac¬ 
ceptance  of  employment  or  the  sharing 
of  fees  contrary  to  recognized  ethical 
standards  which  are  to  be  followed  pur¬ 
suant  to  §  10.21. 

§  10.29  Employees  of  accounting  cor¬ 
porations.  No  enrolled  attorney  or  agent 
shall  be  connected  with  an  accounting 
corporation  either  as  officer,  employee,  or 
stockholder. 

§  10.30  Certain  partnerships  pro¬ 
hibited.  No  enrolled  attorney  or  agent 
shall  maintain  a  partnership  for  the 
practice  of  law,  accountancy,  or  other 
related  professional  service  with  a  person 
who  is  under  disbarment  from  practice 
before  the  Internal  Revenue  Service  or 
any  other  department  or  agency  of  the 
Federal  Government,  or  with  an  unen¬ 
rolled  person  who  is  neither  an  attorney 
legally  practicing  law  nor  a  certified 
public  accountant  or  a  public  accountant 
legally  practicing  accounting.  Nothing 
in  this  section  shall  be  construed  to  au¬ 
thorize  the  maintenance  of  a  partner¬ 
ship  contrary  to  recognized  ethical 
standards  which  are  to  be  followed 
pursuant  to  §  10.21. 

§  10.31  Employees  of  agricultural  co¬ 
operative  associations.  Nothing  con¬ 
tained  in  the  regulations  in  this  part 
shall  prevent  an  enrolled  person  from 
being  employed  by  agricultural  coopera¬ 
tive  associations  (which  are  on  a  non¬ 


profit  basis  and  not  subject  to  Pedenj 
income  taxes)  to  represent  before^ 
Service  the  groups  or  units  constitutS 
membership  of  such  associations:  ^ 
vided.  That  individuals  may  not  be  so 
represented.  •  y* 

§  10.32  Practice  by  former  Govern, 
ment  employ ees — (a)  In  general.  No 
former  officer  or  employee  of  the  United 
States,  whether  or  not  enrolled  to  pra^ 
tice  before  the  Internal  Revenue  Service, 
shall  represent  anyone  in  any  matS 
administered  by  the  Internal  Revenue 
Service  if  the  representation  would  v^  j 
late  any  of  the  laws  of  the  United  States, 
including  the  laws  which  under  certS 
circumstances  prohibit  former  officers 
and  employees  of  the  United  States  from 
acting  as  representatives  of  others  in 
matters  to  which  the  United  States  is  a 
party  or  in  which  it  is  interested.  See 
section  190  of  the  Revised  Statutes  (5 
U.  S.  Q.  99)  and  18  U.  S.  C.,  Chapter  15, 

(b)  Personal  consideration.  No  for^ 
mer  officer  or  employee  of  the  United 
States,  whether  or  not  enrolled  to  prac¬ 
tice  before  the  Internal  Revenue  Serv¬ 
ice,  shall  represent  anyone  in  any  matter 
administered  by  the  Internal  Revenue 
Service  to  which  he  gave  personal  cra- 
sideration  or  as  to  the  facts  of  which  he 
gained  knowledge  during  and  by  reaswi 
of  his  Government  service. 

§  10.33  Practice  by  former  Internal 
Revenue  Service  employees — (a)  Matten 
pending  while  employed.  No  former  offi¬ 
cer  or  employee  of  the  Internal  Revenue 
Service  shall,  within  two  years  after  the 
termination  of  his  Internal  Revenne 
Service  employment,  practice  or  in  any 
manner  act  as  attorney  or  agent  or  as 
the  employee  of  an  attorney  or  agent  in 
any  matter  which  was  pending  in  the  In¬ 
ternal  Revenue  Service  during  the  period 
of  his  employment  therein,  unless  he 
shall  first  obtain  the  written  consent  of 

This  consent 


Revenue  Service  In  accordance  with 
recognized  ethical  standards  applicable 
to  certified  public  accountants  or  pub¬ 
lic  accountants  generally. 

(b)  Observance  of  regulations.  En¬ 
rolled  attorneys  and  agents  shall  con¬ 
duct  themselves  and  their  practice 
before  the  Internal  Revenue  Service  in 
such  manner  as  not  to  commit  any  act 
of  disreputable  conduct  referred  to  in 
§  10.51  or  to  violate  any  other,  provisions 
of  this  part. 

§  10.22  Information  to  be  furnished — 
.(a)  To  the  Internal  Revenue  Service 
generally.  No  enrolled  attorney  or  agent 
shall  neglect  or  refuse  to  submit  records 
or  information  in  any  matter  before  the 
Internal  Revenue  Service,  upon  proper 
and  lawful  request  by  a  duly  authorized 
officer  or  employee  of  the  Internal  Reve¬ 
nue  Service,  unless  the  information  or 
testimony  is  privileged  or  such  attorney 
or  agent*  has  reasonable  grounds  to  be¬ 
lieve  and  does  believe  that  the  said  de¬ 
mand  is  of  doubtful  legality;  and  no  such 
attorney  or  agent  shall  interfere,  or  at¬ 
tempt  to  interfere,  with  any  propier  and 
lawful  efforts  by  the  Internal  Revenue 
Service  or  its  officers  or  employees  to 
obtain  information  relative  to  any  mat¬ 
ter  before  the  Internal  Revenue  Service. 

(b)  To  Director  of  Practice.  It  shall 
be  the  duty  of  an  enrolled  attorney  or 
agent,  when  requested  by  the  Director 
of  Practice,  to  provide  the  Director  with 
any  information  he  may  have  concern¬ 
ing  violation  of  the  regulations  in  this 
part  by  any  person,  and  to  testify  thereto 
in  any  proceeding  instituted  under  this 
part  for  the  disbarment  or  suspension 
of  an  enrolled  attorney  or  agent,  unless 
such  information  is  privileged. 

§  10.23  Knowledge  of  client’s  omis¬ 
sion.  Each  enrolled  attorney  or  agent 
who  know'S  that  a  client  has  not  complied 
with  the  law,  or  has  made  an  error  in 
or  omission  from  any  return,  document, 
affidavit,  or  other  paper  which  the  client 
is  required  by  law  to  execute  in  connec¬ 
tion  with  any  matter  administered  by 
the  Internal  Revenue  Service,  shall  ad¬ 
vise  the  client  promptly  of  the  fact  of 
such  noncompliance,  error,  or  omission. 

§  10.24  Diligence  as  to  accuracy — (a) 
In  general.  Each  enrolled  attorney  or 
agent  shall  exercise  due  diligence  in 
preparing  or  assisting  in  the  preparation 
of,  approving,  and  filing  returns,  docu¬ 
ments,  affidavits,  and  other  papers  relat¬ 
ing  to  Internal  Revenue  Service  matters. 

(b)  Representations  to  service.  Each 
enrolled  attorney  or  agent  shall  exercise 
due  diligence  to  determine  the  correct¬ 
ness  of  representations  made  by  him  to 
the  Internal  Revenue  Service. 

(c)  Representations  to  clients.  Each 
enrolled  attorney  or  agent  shall  exercise 
due  diligence  to  determine  the  correct¬ 
ness  of  representations  made  by  him  to 
clients  with  reference  to  any  matter  ad¬ 
ministered  by  the  Internal  Revenue 
Service. 

§  10.25  Moneys  received  from  or  for  a 
client.  Each  enrolled  attorney  or  agent 
shall  promptly  pay  over  to  the  United 
States  when  due  all  sums  received  for 
the  payment  of  any  tax,  duty,  or  other 
debt  or  obligation  owing  to  the  United 


the  Director  of  Practice, 
will  not  be  granted  unless  it  appears  that 
the  applicant,  as  an  officer  or  employee 
of  the  Internal  Revenue  Service,  did  not 
give  personal  consideration  to  the  mat¬ 
ter  or  gain  knowledge  of  the  facts  of  it 
during  and  by  reason  of  his  employment 
in  the  Internal  Revenue  Service. 

(b)  Application  for  consent.  An  ap¬ 
plicant  for  the  consent  provided  for  in 
paragraph  (a)  of  this  section  shall  file 
a  declaration  to  the  effect  that'  he  gave 
no  personal  consideration  to  the  matto 
and  that  he  obtained  no  knowledge  of 
the  facts  involved  in  the  matter  during 
and  by  reason  of  his  employment  by  to 
Internal  Revenue  Service,  that  he  is  not 
and  will  not  knowingly  be  associated 
with  any  former  officer  or  employee  who 
gained  knowledge  of  the  matter  during 
and  by  reason  of  employment  by  the  In¬ 
ternal  Revenue  Service,  and  that  his  em¬ 
ployment  is  not  prohibited  by  law  or  by 
the  regulations  of  the  Internal  Revenne 
Service.  The  application  shall  be  denied 
by  the  Director  of  Practice  if  the  State- 


Applications  for  consent  should  be 
transmitted  to  the  Director  of  Practice 
on  Form  901  and  should  state  the  appli¬ 
cant’s  former  connection  with  the  In¬ 
ternal  Revenue  Service  and  identify  the 
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natter  in  which  he  desires  to  act.  The 
^licant  shall  be  advised  as  to  his  privi- 
to  appear  in  the  matter,  and  he  shall 
file  the  notice  of  advice  in  the  Internal 
Revenue  Service’s  record  of  the  matter 
(jonc&ning  which  he  has  applied  for 
pgnnission  to  appear  or  act  as  attorney 

or  asent. '  / 

(c)  Pending  matter.  For  the  pur- 
of  this  section,  a  matter  shall  not 
^deemed  pending  in  the  Internal  Rev¬ 
alue  Service  merely  by  virtue  of  the  fil¬ 
ing  of  a  tax  return,  but  it  shall  be  con- 
jldered  as  pending  from  the  time  an 
•examination  was  commenced  by  inter¬ 
viewing,  corresponding  with,  or  exam¬ 
ining  the  books  and  records  of,  a  tax¬ 
payer,  or  from  the  time  a  taxpayer  made 
a  representation  or  inquiry  to  the  In¬ 
ternal  Revenue  Service  which  is  related 
to  the  matter.  Pursuant  to  section  190 
of  the  Revised  Statutes  (5  U.  S.  C.  99) ,  a 
pending  matter  includes  any  claim 
gainst  the  United  States  pending  in  any 
department  of  the  Government. 

^  10.34  Assistance  from  or  to  former 
mvioyees.  In  connection  with  any 
matter  involving  practice  before  the  In¬ 
ternal  Revenue  Service,  no  enrolled  at¬ 
torney  or  agent  shall  knowingly  assist, 
accept  asistance  from,  or  share  fees  with, 
any  person  who  gave  personal  considera¬ 
tion  to  the  matter  or  gained  knowledge 
of  facts  involved  in  it  during  and  by 
reason  of  his  Governmerit  service. 

§  10.35  Enrollees  as  notaries.  No  en¬ 
rolled  attorney  or  agent  as  notary  public 
shall  take  acknowledgments,  administer 
oaths,  certify  papers,  or  perform  any  offi¬ 
cials  act  in  connection  with  matters  in 
which  he  is  employed  as  counsel,  at¬ 
torney,  or  agent,  or  in  which  he  may  be 
in  any  way  interested  before  the  In- 
^  temal  Revenue  Service.  Under  the  pro- 
“  visions  of  this  section  an  enrolled  person 
who  is  a  notary  public  is  prohibited 
from  taking  any  acknowledgment,  oath, 
or  certification  as  a  notary  public  in 
connection  with  any  tax  return,  protest, 
or  other  document  which  he  has  pre¬ 
pared  or  in  the  preparation  of  which  he 
has  assisted.  (26  Op.  Atty.  Gen.  236.) 

§  10.36  Attempting  to  obtain  infor~ 
nation.  No  enrolled  person  shall  pro¬ 
cure,  or  attempt  to  procure,  directly  or 
Indirectly,  from  Governmerit  records  or 
other  Government  sources  information 
ef  any  kind  which  is  not  made  available 
by  proper  authority. 

§  10.37  Fees — (a)  In  general.  An  en¬ 
roll^  attorney  or  agent  shall  not  charge 
a  manifestly  unreasonable  fee  for  rep¬ 
resentation  of  a  client  in  any  matter 
before  the  Internal  Revenue  Service. 
The  reasonableness  of  a  fee  is  within 
limits  a  matter  of  judgment  and  depends 
upon  all  the  facts  and  circumstances  of 
the  case,  including  its  complexity  and 
diflQculty,  the  time  and  effort  required, 
the  amount  involved,  and  the  profes¬ 
sional  standing  and  experience  of  the 
enrolled  attorney  or  agent. 

tb)  Contingent  fees.  An  enrolled  at¬ 
torney  or  agent  shall  not  enter  into  a 
wholly  contingent  fee  agreement  with 
a  client  for  representation  in  any  matter 
before  the  Internal  Revenue  Service  un¬ 
less  the  client  is  financially  unable  to 
pay  a  reasonable  fee  on  any  other  terms. 
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Partially  contingent  fee  agreements  are 
permissible  where  provision  is  made  for 
the  payment  of  a  minimum,  substantial . 
in  relation  to  the  possible  maximum  fee, 
which  minimum  fee  is  to  be  paid  and 
retained  irrespective  of  the  outcome  of 
the  proceeding. 

§  10.38  Solicitation  and  advertising — 

(a)  Solicitation.  No  enrolled  attorney  or 
agent  shall,  in  any  manner  whatsoever 
not  warranted  by  personal  relations,  di¬ 
rectly  or  indirectly  solicit  employment 
in  matters  related  to  the  Internal  Rev¬ 
enue  Service. 

(b)  Advertising  special  relationships. 
No  enrolled  attorney  or  agent  shall  use, 
directly  or  indirectly,  signs,  printing  or 
other  written  matter  indicating  some 
past  or  present  connection  with,  or  rela¬ 
tionship  to,  the  Internal  Revenue  Serv¬ 
ice,  nor  shall  he  represent  in  any  man¬ 
ner  that  he  possesses  influence  or  a  spe¬ 
cial  relationship  with  officers  or  em¬ 
ployees  of  the  Internal  Revenue  Service. 

(c)  Letterheads  and  announcements. 
The  following  shall  not  be  presumed  to 
constitute  a  violation  of  this  paragraph: 

(1)  Letterheads,  professional  cards, 
and  the  customary  professional  inser¬ 
tions  in  telephone,  and  city  directories, 
or  in  newspapers,  trade  or  professional 
journals,  or  other  publications  admitted 
to  second-class  mailing  privileges,  pro¬ 
vided  they  set  forth  only  the  name  and 
address  of  the  attorney  or  agent,  or  the 
name  of  the  firm  of  which  he  is  a  mem¬ 
ber  or  with  which  he  is  associated,  and 
a  notation  of  the  nature  of  his  practice, 
to  wit,  whether  he  practices  as  an  attor¬ 
ney,  certified  public  accountant,  or  pub¬ 
lic  accountant  (there  is  no  objection  to 
the  use  of  the  words  “Enrolled  to  prac¬ 
tice  before  the  Internal  Revenue  Serv¬ 
ice”)  ;  and  the  customary  professional 
insertions  in  professional  directories  pro¬ 
vided  they  set  forth  only  the  above  in¬ 
formation  and  customary  biographical 
and  professional  data; 

(2)  The  distribution  by  former  officers 
or  employees  of  the  Government  of  cards 
briefly  stating  the  fact  of  their  former 
official  status  and  announcing  their  new 
status  or  association,  provided  the  cards 
are  addressed  only  to  personal  or  busi¬ 
ness  acquaintances  and  provided  such 
cards  are  distributed  only  once,  within  a 
reasonable  time  after  severance  of  offi¬ 
cial  connection  with  the  Government, 
and  within  30  days  after  the  creation  of 
the  new  status  or  the  formation  of  the 
new  association. 

§  10.39  Rights  and  duties  of  agents. 
An  agent  enrolled  before  the  Internal 
Revenue  Service  shall  have  the  same 
rights,  powers,  and  privileges  and  be 
subject  to  the  same  duties  as  an  enrolled 
attorney:  Provided,  That  an  enrolled 
agent  shall  not  have  the  privilege  of 
drafting  or  preparing  any  written  in¬ 
strument  by  which  title  to  real  or  per¬ 
sonal  property  may  be  conveyed  or 
transferred  for  the  purpose  of  affecting 
Federal  taxes,  nor  shall  such  enrolled 
agent  advise  a  client  as  to  the  legal  suf¬ 
ficiency  of  such  an  instrument  or  its 
legal  effect  upon  the  Federal  taxes  of 
such  client:  And  provided  further.  That 
nothing  in  the  regulations  in  this  part 
shall  be  construed  as  authorizing  per- 
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sons  not  members  of  the  bar  to  practice 
law.  -  X 

Note:  An  Interpretation  by  the  Secretary 
of  the  Treasury  of  §  10.39  (31  CFR,  1949  ed., 
10.2  (f) ),  among  other  sections,  appeared  at 
21  F.  R.  833,  Feb.  7, 1956. 

SUBPART  C — RULES  APPLICABLE  TO 
DISCIPLINARY  PROCEEDINGS 

§  10.50  Authority  to  disbar  or  sus¬ 
pend.  Pursuant  to  section  3  of  the  act 
of  July  7,  1884,  23  Stat.  258  (5  U.  S.  C. 
261) ,  the  Secretary  of  the  Treasury,  after 
due  notice  and  opportunity  for  hearing, 
may  suspend  or  disbar  from  further 
practice  before  the  Internal  Revenue 
Service  any  enrolled  attorney  or  agent 
shown  to  be  incompetent,  disreputable 
or  who  refuses  to  comply  with  the  rules 
and  regulations  in  this  part,  or  who  shall, 
with  intent  to  defraud,  in  any  manner 
willfully  and  knowingly  deceive,  mislead, 
or  threaten  any  claimant  or  prospective 
claimant,  by  word,  circular,  letter,  or  by 
advertisement. 

§  10.51  Disreputable  conduct  —  (a) 
Nature.  Disreputable  conduct,  for  which 
any  enrolled  attorney  or  agent  may  be 
disbarred  or  suspended  from  practice 
before  the  Internal  Revenue  Service,  in¬ 
cludes  any  conduct  violative  of  the  ordi¬ 
nary  standards  of  professional  obligation 
and  honor. 

(b)  Forms.  Among  other  forms  of 
disreputable  conduct,  the  following  are 
deemed  to  constitute  such  conduct: 

(1)  Conviction  of  any  criminal  offense 
prescribed  by  the  internal  revenue  laws 
or  conviction  of  any  crime  involving 
moral  turpitude ; 

(2)  Making  false  answers  in  an  appli¬ 
cation  for  enrollment  or  for  renewal  of 
an  enrollment  card  with  knowledge  that 
such  answers  are  false; 

(3)  Preparing  or  filing  for  himself  or 
another  a  false  Federal  tax  return  or 
other  statement  on  which  Federal  taxes 
may  be  based,  knowing  the  same  to  be 
false ; 

(4)  Willful  failure  to  make  a  Federal 
tax  return  in  violation  of  provisions  of 
the  internal  revenue  laws  and  the  reg¬ 
ulations  issued  thereunder ; 

(5)  Suggesting  to  a  client  or  a  pros¬ 
pective  client  an  illegal  plan  for  evading 
Federal  taxes  or  the  payment  thereof, 
knowing  the  same  to  be  illegal ; 

(6)  Giving  false  testimony  in  any 
proceeding  before  the  Internal  Revenue 
Service  or  before  any  tribunal  authorized 
to  pass  upon  Federal  tax  matters,  know¬ 
ing  the  same  to  be  false ; 

(7)  Filing  any  false  or  fraudulently 
"altered  document  or  affidavit  in  any  case 

or  other  proceeding  before  the  Internal 
Revenue  Service,  or  procuring  the  filing 
thereof,  knowing  the  same  to  be  false  or 
fraudulently  altered; 

(8)  Using,  with  intent  to  deceive,  false 
or  misleading  representations  to  procure 
employment  in  any  case  or  proceeding 
before  the  Internal  Revenue  Service; 

(9)  Knowingly  giving  false  or  mis¬ 
leading  information  relative  to  a  matter 
pending  before  the  Internal  Revenue 
Service  to  any  officer  or  employee  of  the 
Internal  Revenue  Service; 

(10)  Preparing  a  false  financial  state¬ 
ment  for  a  corporation,  partnership,  as¬ 
sociation,  or  individual,  or  certifying  the 
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intemperate  and  abusive  language,  mak-  demonstrate  or  achieve  compliance  with  i 
ing  false  accusations  or  statements  all  lawful  requirements.  I 

knowing  them  to  be  false,  or  circulating  i  WM  Conferences-^)  tn  ,  ' 

or  publishing  malicious  and  libelous  The  Director  of  Practice  may  mii?«S  ' 

^7)  Knowingly  aiding  or  abetting  an-  of i 

other  by  any  means  to  defraud  or  at-  a>>«eations  of  mi^nduct  irrespectlTTS 
tempt  m  defraud  the  United  States,  as  whether  a  proceeding  for  disbarment  „ 
by  afiBrmatively  assisting  or  participating  cn^i^rpnof 

hi  any  way  In  the  concealment  of  or  ‘ 

failure  to  report  Income,  receipts,  or  ?“PV>a“oh  “  bomf  “oh  with  a  proceej. 

w  which  the  attorney  or  agent  k  th. 

other  property  subject  to  taxation  by  the  »s  the 

United  States;  respondent  the  stipulation  may  be  en- 

(28)  sollcitktion  of  practice  in  any  f'fSl  “  o^cpph'  »> 

unethical  or  unprofessional  manner;  LsZnntion  or  noiifnfan,  svsm 

sofiate  SmmeTic^o  “taS  m  othef  “--“"'O 

sociate,  an  attorney,  accountant  or  otner  ^  institution  or  c»n 

person  known  by  the  enrollee  to  solicit 

practice  in  any  imethical  or  unprofes-  nfr^r  hie 

sional  manner;  S “ 

<30)  Knowingly  aiding  and  abetting  i,-.---  ,i.-  rnti^ftl  wpvpn!?. 
another  nerson  to  nractice  his  orofession  Internal  Revenue  Service, 

anotner  peison  to  Pr^uce  nis  proiession  Director  of  Practice,  in  his  di*. 

disbarment  of  such 

otner  person.  suspend  an  attorney  w 

§  10.52  Violation  of  regulations.  Any  agent  in  accordance  with  his  consent 
enrolled  attorney  or  agent  may  t»  dls-  ^  5,  Contents  of  comptaint-(,) 

barred  or  suspended  from  practice  before  charaes  A  comolaint  shall  iiv.  .  nil., 
the  internal  Revenue  Service  for  willful  conilsfdescr?ftlof  of  the  allegaSS 
violation  of  any  of  the  regulations  con-  constitute  the  basis  for  the^ 

tamed  in  this  part.  ceeding.  A  complaint  shall  be  deemed 

§  10.53  Authority  to  reprimand.  The  sufiBcient  if  it  fairly  informs  the  respond- 
Director  of  Practice  is  authorized  to  rep-  ent  of  the  charges  agairlst  him  so  that 
rimand  any  enrolled  attorney  or  agent  he  is  able  to  prepare  his  defense, 
for  conduct  which  is  not  the  subject  of  (b)  Demand  for  answer.  In  the  com- 
a  complaint  and  hearing  before  an  Ex-  plaint,  or  in  a  separate  paper  attached 
aminer.  The  Examiner  may  reprimand  to  the  complaint,  notification  shall  be 
any  enrolled  attorney  or  agent  in  cases  given  of  the  place  and  time  within  which 
heard  by  him  upon  a  complaint  filed  by  the  respondent  shall  file  his  answer,  * 
the  Director  of  Practice.  which  time  shall  be  not  less  than  fifteen 

tmRA  r, fiays  from  the  date  of  servfce  of  thc  com- 

ce^n^PenfSattoT^Ss^ldlge^s  ““d  notice  shall  be  given  that  a 

?rov!  decision  by  default  will  be  rendered 

M  an  ofi&cer  or  snip  ye  o  .  ...  against  the  respondent  in  the  event  he 

Revenue  Service  has  reason  to  believe 

that  an  enrolled  attorney  or  agent  has  ^  answer  as  required, 

violated  any  provision  of  the  laws  or  §  10.58  Service  of  complaint  and 
regulations  governing  practice  before  the  other  papers — (a)  Complaint.  The 
Internal  Revenue  Service,  or  if  any  such  complaint  or  a  copy  thereof^ may  be 
officer  or  employee  receives  information  served  upon  the  respondent  by  regls- 
to  that  effect  concerning  any  enrolled  at-  tered  mail,  or  first-class  mail  as  herein- 
torney  or  agent,  he  shall  promptly  make  after  provided ;  by  delivering  it  to  the 
a  written  report  thereof,  which  report  respondent  or  his  attorney  or  agent  of 
or  a  copy  thereof  shall  be  forwarded  to  record  either  in  person  or  by  leaving  it 
the.  Director  of  Practice.  If  any  other  at  the  office  or  place  of  business  of  the 
person  has  information  of  such  viola-  respondent,  attorney  or  agent;  or  in 
tions,  he  may  make  a  report  thereof  to  any  other  manner  which  has  been  i 
the  Director  of  Practice  or  to  any  officer  agreed  to  by  the  respondent.  Where  1 
or  employee  of  the  Internal  Avenue  the  service  is  by  registered  mail,  the  re-  ! 
Service.  turn  post  office  receipt  duly  signed  by  | 

§10.55  Institution  of  proceeding,  or  on  behalf  of  the  respondent  shall  te  ( 
Whenever  the  Director  of  Practice  has  of  service.  If  the  registered  maU  j 

reason  to  believe  that  any  enrolled  at-  ^er  is  not  claimed  or  accepted  by  i 
torney  or  agent  has  violated  any  pro-  respondent  and  is  returned  undehv- 
vision  of  the  laws  or  regulations  govern-  ored,  complete  service  oiay  be  m^e 
ing  practice  before  the  Internal  Revenue  upon  the  respondent  by  mailing 
Service,  he  may  institute  a  proceeding  complaint  to  him  by  first-class 
for  disbarment  or  suspension  of  the  en-  addressed  to  him  at  the  address  und« 
rolled  attorney  or  agent.  The  proceed-  which  he  is  enrolled  w  at  the  l^t  ad- 
ing  shall  be  instituted  by  a  complaint  ^own  to  the  Director  of 

which  names  the  respondent  and  is  Practice.  If  service  is  made  upon  the 
signed  by  the  Director  of  Practice  and  respondent  or  his  attorney  or  agent  of 
filed  in  his  office.  Except  in  cases  of  record  in  person  or  by  leaving  the  co^ 
willfulness,  or  where  time,  the  nature  of  office  or  place  of  busm» 

/  the  proceeding,  or  the  public  interest  of  the  respondent,  attorney  or  agent, 
does  not  permit,  a  proceeding  will  not  be  I'h®  verified  return  by  ^e  person  mak- 
instituted  under  this  section  until  facts  service,  setting  forth  the  manner  of 
or  conduct  which  may  warrant  such  ac-  service,  shall  be  proof  of  such  service, 
tion  have  been  called  to  the  attention  of  Service  of  papers  other  than 

the  proposed  respondent  in  writing  and  complaint.  Any  paper  other  than  the 
he  has  been  accorded  opportunity  to  complaint  may  be  served  upon  an  en- 


correctness  of  such  false  statement, 
knowing  the  same  to  be  false; 

(11)  Imparting  to  a  client  false  in¬ 
formation  relative  to  the  progress  of  a 
case  or  other  proceeding  before  the  In¬ 
ternal  Revenue  Service,  knowing  the 
same  to  be  false; 

(12)  False  representations  by  an  en¬ 
rolled  agent  that  he  is  an  attorney  or  a 
certified  public  accountant; 

(13)  Preparing  or  assisting  in  the 
preparation  of,  or  filing,  a  false  claim 
against  the  United  States,  knowing  the 
same  to  be  false; 

(14)  Approving,  for  filing,  a  false  Fed¬ 
eral  tax  return  prepared  by  some  other 
person,  or  advising  or  aiding  in  the  prep¬ 
aration  of  such  a  false  tax  return,  know¬ 
ing  the  same  to  be  false; 

(15)  Misappropriation  of,  or  failure 
properly  and  promptly  to  remit,  fimds 
received  from  a  client  for  the  purpose 
of  payment  of  taxes  or  other  obligations 
due  the  United  States,  or  misappropri¬ 
ation  of  funds  or  other  property  belong¬ 
ing  to  a  client; 

(16)  Improper  retention  of  a  fee  for 
which  no  services  have  been  rendered; 

(17)  Obtaining  or  attempting  to  ob¬ 
tain  money  or  other  thing  of  value  from 
a  client  or  other  person  by  false  repre¬ 
sentations,  knowing  the  same  to  be  false ; 

(18)  Obtaining  or  attempting  to  ob¬ 
tain  money  or  other  thing  of  value  from 
a  client  or  other  person  by  duress  or 
undue  influence; 

(19)  Concealing  or  attempting  to  con¬ 
ceal  assets  of  himself  or  another  in  order 
to  evade  or  assist  in  evading  Federal 
taxes  or  the  payment  thereof ; 

(20)  Representing  to  ia  client  or  pro¬ 
spective  client  that  the  attorney  or  agent 
can  improperly  obtain  special  considera¬ 
tion  or  action  from  the  Internal  Iteve- 
nue  Service  or  an  officer  or  employee 
thereof,  or  that  he  has  access  to  unusual 
sources  of  information  within  the  In¬ 
ternal  Revenue  Service; 

(21)  Soliciting  or  procuring  the  false 
testimony  of  any  person  in  any  proceed¬ 
ing  before  the  Internal  Revenue  Service; 

(22)  Directly  or  indirectly  attempt¬ 
ing  to  influence,  or  offering  or  agreeing 
to  attempt  to  influence,  the  official  action 
of  any  officer  or  employee  of  the  Inter¬ 
nal  Revenue  Service  by.  the  use  of 
threats,  false  accusations,  duress,  or 
coercion,  by  the  offer  of  any  special  in¬ 
ducement  or  promise  of  advantage,  or  by 
the  bestowing  of  any  gift,  favor  or  thing 
of  value; 

(23)  Failure  of  an  enrolled  attorney 
to  conduct  himself  and  his  practice  be¬ 
fore  the  Internal  Revenue  Service  in  ac¬ 
cordance  with  recognized  ethical  stand¬ 
ards  applicable  to  attorneys  generally; 

(24)  Failure  of  an  enrolled  agent  to 
conduct  himself  and  his  practice  before 
the  Internal  Revenue  Service  in  accord¬ 
ance  with  recognized  ethical  standards; 

(25)  Disbarment  or  suspension  from 
practice  as  an  attorney,  certified  public 
accountant,  or  public  accountant  by  any 
duly  constituted  authority  of  any  State, 
Territory,  possession  of  the  United 
States,  the  District  of  Columbia,  or  by 
any  department  or  agency  of  the  Fed¬ 
eral  Government; 

(26)  In  connection  with  practice  be¬ 
fore  the  Internal  Revenue  Service,  using 
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rolled  attorney  or  agent  as  provided  in 
r^graph  (a)  of  this  section  or  by 
mailing  the  paper  by  first-class  mail  to 
S^respondent  at  the  address  under 
which  he  is  enrolled  or  at  the  last  ad- 
known  to  the  Director  of  Prac¬ 
tice,  or  by  mailing  the  paper  by  first- 
class  mail  to  the  respondent’s  attorney 
or  agent  of  record.  Such  mailing  shall 
constitute  complete  service.  Notices 
may  be  served  upon  the  respondent  or 
jiis  attorney  or  agent  of  record  by 
telegraph. 

(c)  Filing  of  papers.  Whenever  the 
filing  of  a  paper  is  required  or  permitted 
in  cormection  with  a  disbarment  or  sus¬ 
pension  proceeding,  and  the  place  of 
filing  is  not  specified  by  this  subpart  or 
by  rule  or  order  of  the  Examiner,  the 
paper  shall  be  filed  with  the  Director  of 
Practice,  Treasury  Department,  Internal 
Revenue  Building,  Washington,  D.  C. 
All  papers  shall  be  filed  in  duplicate. 

§10.59  Answer — (a)  Filing.  The  re¬ 
spondent’s  answer  shall  be  filed  in  writ¬ 
ing  within  the  time  specified  in  the  com¬ 
plaint  or  notice  of  institution  of  the  pro¬ 
ceeding,  unless  on  application  the  time 
is  extended  by  the  Director  of  Practice 
or  the  Examiner.  'The  answer  shall  be 
filed  in  duplicate  with  the  Director  of 
Practice. 

(b)  Contents.  The  answer  shall  con¬ 
tain  a  statement  of  facts  which  constitute 
the  grounds  of  defense,  and  it  shall  spe¬ 
cifically  admit  or  deny  each  allegation 
set  forth  in  the  complaint,  except  that 

,  the  respondent  shall  not  deny  a  material 
allegation  in  the  complaint  which  he 
knows  to  be  true,  or  state  that  he  is  with¬ 
out  sufficient  information  to  form  a  be¬ 
lief  when  in  fact  he  possesses  such  in¬ 
formation,  The  respondent  may  also 
state  affirmatively  special  matters  of 
defense. 

(c)  Failure  to  deny  or  answer  allega¬ 
tions  in  the  complaint.  Every  allegation 
in  the  complaint  which  is  not  denied  in 
the  answer  shall  be  deemed  to  be  ad¬ 
mitted  and  may  be  considered  as  proved, 
and  no  further  evidence  in  respect  of 
such  allegation  need  be  adduced  at  a 
hearing.  Failure  to  file  an  answer  with¬ 
in  the  time  prescribed  in  the  notice  to 
the  respondent,  except  as  the  time  for 
answer  is  extended  by  the  Director  of 
Practice  or  the  Examiner,  shall  consti- 

"  tute  an  admission  of  the  allegations  of 
the  complaint  and  a  waiver  of  hearing, 
and  the  Examiner  may  make  his  decision 
by  default  without  a  hearing  or  further 
procedure. 

§  10.60  Supplemental  charges.  If  it 
appears  that  the  respondent  in  his 
answer,  falsely  or  in  bad  faith,  denies  a 
material  allegation  of  fact  in  the  com¬ 
plaint  or  states  that  the  respondent  has 
no  knowledge  sufficient  to  form  a  belief, 
when  he  in  fact  possesses  such  informa¬ 
tion,  or  if  it  appears  that  the  respondent 
has  knowingly  introduced  false  testi¬ 
mony  during  proceedings  for  his  disbar¬ 
ment  or  suspension,  the  Director  of  Prac¬ 
tice  may  thereupon  file  supplemental 
charges  against  the  respondent.  Such 
supplemental  charges  may  be  tried  with 
other  charges  in  the  case,  provided  the 
respondent  is  given  due  notice  thereof 
and  is  afforded  an  opportunity  to  prepare 
a  defense  thereto. 
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§  10.61  Reply  to  answer.  No  reply  to 
the  respondent’s  answer  shall  be  re¬ 
quired,  and  new  matter  in  the  answer 
shall  be  deemed  to  be  denied,  but  the 
Director  of  Practice  may  file  a  reply  in 
his  discretion  or  at  the  request  of  the 
Examiner. 

§  10,62  Proof;  variance;  amendment 
of  pleadings.  In  the  case  of  a  variance 
between  the  allegations  in  a  pleading 
and  the  evidence  adduced  in  support  of 
the  pleading,  the  Examiner  may  order 
or  authorize  amendment  of  the  pleading 
to  conform  to  the  evidence:  Provided, 
That  the  party  who  would  otherwise  be 
prejudiced  by  the  amendment  is  given 
reasonable  opportunity  to  meet  the  alle¬ 
gations  of  the  pleading  as  amended; 
and  the  Examiner  shall  make  findings 
on  any  issue  presented  by  the  pleadings 
as  so  amended. 

§  10.63  Motions  and  requests.  Mo¬ 
tions  and  requests  may  be  filed  with  the 
Director  of  Practice  or  with  the  Ex¬ 
aminer. 

§  10.64  Representation.  A  respond¬ 
ent  or  proposed  respondent  may  appear 
in  person  or  he  may  be  represented  by 
counsel  or  other  representative  who  need 
not  be  enrolled  to  practice  before  the 
Internal  Revenue  Service.  The  Director 
may  be  represented  by  an  attorney  or 
other  employee  of  the  Internal  Revenue 
Service. 

§  10.65  Examiner — (a)  Appointment. 
An  Examiner,  appointed  as  provided  by 
section  11  of  the  Administrative  Pro¬ 
cedure  Act,  60  Stat.  244  (5  U.  S.  C.  1010) , 
shall  conduct  proceedings  upon  com¬ 
plaints  for  the  disbarment  or  suspension 
of  enrolled  attorneys  or  agents. 

(b)  Powers  of  Examiner.  Among  other 
powers,  the  Examiner  shall  have  author¬ 
ity,  in  connection  with  any  disbarment 
or  suspension  proceeding  assigned  or 
referred  to  him,  to  do  the  following: 

(1)  Administer  oaths  and  affirmations; 

(2)  Make  rulings  upon  motions  and 
requests,  which  rulings  may  not  be  ap¬ 
pealed  from  prior  to  the  close  of  a  hear¬ 
ing  except,  at  the  discretion  of  the 
Examiner,  in  extraordinary  circum¬ 
stances; 

(3)  Determine  the  time  and  place  of 
hearing  and  regulate  its  course  and 
conduct; 

(4)  Adopt  rules  of  procedure  and 
modify  the  same  from  time  to  time  as 
occasion  requires  for  the  orderly  dis¬ 
position  of  proceedings; 

(5)  Rule  upon  offers  of  proof,  receive 
relevant^  evidence,  and  examine  wit¬ 
nesses; 

(6)  Take  or  authorize  the  taking  of 
depositions ; 

(7)  Receive  and  consider  oral  or  writ¬ 
ten  argument  on  facts  or  law; 

(8)  Hold  or  provide  for  the  holding  of 
conferences  for  the  settlement  or  sim¬ 
plification  of  the  issues  by  consent  of  the 
parties; 

(9)  Perform  such  acts  and  take  such 
measures  as  are  necessary  or  appropriate 
to  the  efficient  conduct  of  any  proceed¬ 
ing;  and 

(10)  Make  initial  decisions. 

§  10  66  Hearings — (a)  In  general. 
The  Examiner  shall  preside  at  the  hear- 
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ing  on  a  complaint  for  the  disbarment  or 
suspension  of  an  enrolled  attorney  or 
agent.  Hearings  shall  be  stenograph- 
ically  recorded  and  transcribed  and  the 
testimony  of  witnesses  shall  be  taken 
under  oath  or  affirmation.  Hearings 
will  be  conducted  pursuant  to  section  7 
of  the  Administrative  Procedure  Act,  60 
Stat.  241  (5  U.  S.  C.  1006). 

(b)  Failure  to  appear.  If  either  party 
to  the  proceeding  fails  to  appear  at  the 
hearing,  after  due  notice  thereof  has 
been  sent  to  him,  he  shall  be  deemed  to 
have  waived  the  right  to  a  hearing  and 
the  Examiner  may  make  his  decision 
against  the  absent  party  by  default. 

§  10.67  Evidenc  e — (a)  In  gener^. 
’The  rules  of  evidence  prevailing  in  courts 
of  law  and  equity  are  not  controlling  in 
hearings  on  complaints  for  the  disbar¬ 
ment  or  suspension  of  enrolled  attorneys 
and  agents.  However,  the  Examiner 
shall  exclude  evidence  which  is  irrele¬ 
vant,  immaterial,  or  unduly  repetitious, 
and  he  may  exclude  evidence  which  is  not 
of  the  kind  which  would  affect  resusonable 
and  fair-minded  men  in  the  conduct  of 
their  daily  affairs. 

(b)  Depositions.  The  deposition  of 
any  witness  taken  pursuant  to  §  10.68 
may  be  admitted. 

(c)  Proof  of  documents.  Official  doc¬ 
uments,  records  and  papers  of  the  In¬ 
ternal  Revenue  Service  shall  be  admis¬ 
sible  in  evidence  without  the  production 
of  an  officer  or  employee  to  authenticate 
them.  Any  such  documents,  records  and 
papers  may  be  evidenced  by  a  copy  at¬ 
tested  or  identified  by  an  officer  or  em¬ 
ployee  of  the  Internal  Revenue  Service. 

(d)  Exhibits.  If  any  document,  rec¬ 
ord  or  other  paper  is  introduced  in  evi¬ 
dence  as  an  exhibit,  the  Examiner  may 
authorize  the  withdrawal  of  the  exhibit 
subject  to  any  conditions  which  he  deems 
proper. 

(e)  Objections.  Objections  to  evi¬ 
dence  shall  be  in  short  form,  stating  the 
grounds  of  objection  relied  upon,  and  the 
record  shall  not  include  argument 
thereon,  except  as  ordered  by  the  Exam¬ 
iner.  Rulings  on  such  objections  shall  be 
a  part  of  the  record.  No  exception  to  the 
ruling  is  necessary  to  preserve  the  rights 
of  the  parties. 

§  10.68  Depositions.  Depositions  for 
use  at  a  hearing  may,  with  the  written 
approval  of  the  Examiner,  be  taken  by 
either  the  Director  of  Practice  or  the  re¬ 
spondent  or  their  duly  authorized  repre¬ 
sentatives.  Depositions  may  be  ta)cen 
upon  oral  or  written  interrogatories, 
upon  not  less  than  ten  days’  written  no¬ 
tice  to  the  other  party  before  any  officer 
duly  authorized  to  administer  an  oath 
for  general  purposes  or  before  an  officer 
or  employee  of  the  Internal  Revenue 
Service  who  is  authorized  to  administer 
an  oath  in  internal  revenue  matters. 
Such  notice  shall  state  the  names  of  the 
witnesses  and  the  time  and  place  where 
the  depositions  are  to  be  taken.  'The 
requirement  of  ten  days’  notice  may  be 
waived  by  the  parties  in  writing,  and  dep¬ 
ositions  may  then  be  taken  from  the 
persons  and  at  the  times  and  places  mu¬ 
tually  agreed  to  by  the  parties.  When  a 
deposition  is  taken  upon  written  inter¬ 
rogatories,  any  cross-examination  shall 
be  upon  written  interrogatories.  Copies 
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of  such  written  interrogatories  shall  be 
served  upon  the  other  party  with  the  no¬ 
tice,  and  copies  of  any  written  cross-in¬ 
terrogatories  shall  be  mailed  or  delivered 
tc  the  opposing  party  at  least  five  days 
before  the  date  of  taking  the  depositions, 
unless  the  parties  mutually  agree  other¬ 
wise.  A  party  upon  whose  behalf  a  dep¬ 
osition  is  taken  must  file  it  with  the 
Examiner  and  serve  one  copy  upon  the 
opposing  party.  Expenses  in  the  report¬ 
ing  of  depositions  shall  be  borne  by  the 
party  at  whose  instance  the  deposition 
is  taken. 

§  10.69  Transcript.  In  cases  where 
the  hearing  is  stenographically  reported 
by  a  government  contract  reporter,  cop¬ 
ies  of  the  transcript  may  be  obtained 
from  the  reporter  at  rates  not  to  exceed 
the  maximum  rates  fixed  by  contract  be- 
tv/een  the  government  and  the  reporter. 
Where  the  hearing  is  stenographically 
reported  by  a  regular  employee  of  the  In¬ 
ternal  Revenue  Service,  a  copy  thereof 
will  be  supplied  to  the  respondent  either 
without  charge  or  upon  the  payment  of 
a  reasonable  fee.  Neither  of  the  parties 
shall  have  the  right  to  receive  any  copies 
of  exhibits  introduced  at  the  hearing  or 
at  the  taking  of  depositions,  but  they 
shall  have  the  right  to  examine  all 
exhibits.  ' 

§  10.70  Proposed  findings  and  con¬ 
clusions.  Except  in  cases  where  the  re¬ 
spondent  has  failed  to  answer  the  com¬ 
plaint  or  where  a  party  ,  has  failed  to 
appear  at  the  hearing,  the  Examiner, 
prior  to  making  his  decision,  shall  afford 
the  parties  a  reasonable  opportimity 
to  submit  proposed  findings  and  conclu¬ 
sions  and  supporting  reasons  therefor. 

§  10.71  Decision  of  the  Examiner.  As 
soon  as  practicable  after  the  conclusion 
of  a  hearing  and  the  receipt  of  any  pro¬ 
posed  findings  and  conclusions  timely 
submitted  by  the  parties,  the  Examiner 
shall  make  the  initial  decision  in  the 
case.  The  decision  shall  include  (a)  a 
statement  of  findings  and  conclusions, 
as  well  as  the  reasons  or  basis  therefor, 
upon  all  the  material  issues  of  fact,  law, 
or  discretion  presented  on  the  record, 
and  (b)  an  order  of  disbarment,  suspen¬ 
sion,  or  reprimand  or  an  order  of  dis¬ 
missal  of  the  complaint.  The  Examiner 
shall  file  the  decision  with  the  Director 
of  Practice  and  shall  transmit  a  copy 
thereof  to  the  respondent  or  his  attorney 
of  record.  In  the  absence  of  an  appeal 
to  the  Secretary  of  the  Treasury,  or  re¬ 
view  of  the  decision  upon  motion  of  the 
Secretary,  the  decision  of  the  Examiner 
shall  without  further  proceedings  be¬ 
come  the  decision  of  the  Secretary  of  the 
Treasury  thirty  days  from  the  date  of 
the  Examiner’s  decision. 

§  10.72  Appeal  to  the  Secretary. 
Within  30  days  from  the  date  of  the 
Examiner’s  decision,  either  party  may 
appeal  to  the  Secretary  of  the  Treasury. 
The  appeal  shall  be  filed  with  the  Direc¬ 
tor  of  Practice  in ‘duplicate  and  shall  in¬ 
clude  exceptions  to  the  decision  of  the 
Examiner  and  supporting  reasons  for 
such  exceptions.  If  an  appeal  is  filed  by 
the  Director  of  Practice,  he  shall  trans¬ 
mit  a  copy  thereof  to  the  respondent. 
Within  -15  days  after  receipt  of  an  appeal 


or  copy  thereof,  the  other  party  may  file 
a  reply  brief  in  duplicate  with  the  Direc¬ 
tor  of  Practice.  If  the  reply  brief  is 
filed  by  the  Director,  he  shall  transmit 
a  copy  of  it  to  the  respondent.  Upon  the 
filing  of  an  appeal  and  a  reply  brief,  if 
any,  the  Director  of  Practice  shall  trans¬ 
mit  the  entire  record  to  the  Secretary  of 
the  Treasury. 

§  10.73  Decision  of  the  Secretary.  On 
appeal  from  or  review  of  the  initial  de¬ 
cision  of  the  Examiner,  the  Secretary  of 
the  Treasury  will  make  the  agency  de¬ 
cision.  In  making  his  decision  the  Sec¬ 
retary  of  the  Treasury  will  review  the 
record  or  such  portions  thereof  as  may 
be  cited  by  the  parties  to  permit  limiting 
of  the  issues.  A  copy  of  the  Secretary’s 
decision  shall  be  transmitted  to  the  re¬ 
spondent  by  the  Director  of  Practice. 

§  10.74  Effect  of  disbarment  or  sus¬ 
pension;  surrender  of  card.  In  case  the 
final  order  against  the  respondent  is  for 
disbarment,  the  respondent  shall  not 
thereafter  be  permitted  to  practice  be¬ 
fore  the  Internal  Revenue  Service  un¬ 
less  and  until  authorized  to  do  so  by  the 
Director  of  Practice  upon  application  by 
the  person  disbarred.  In  case  the  final 
order  against  the  respondent  is  for  sus¬ 
pension,  the  respondent  shall  not  there¬ 
after  be  permitted  to  practice  before  the 
Internal  Revenue  Service  during  the 
period  of  suspension.  If  disbarred  or 
suspended  from  practice,  the  respondent 
shall  surrender  his  enrollment,  card  to 
the  Director  of  Practice  for  cancellation, 
in  the  case  of  disbarment,  or  for  reten¬ 
tion  during  the  period  of  suspension. 

§  10.75  Notice  of  disbarment  or  sus¬ 
pension.  Upon  the  issuance  of  a  final 
order  disbarring  or  suspending  an  en¬ 
rolled  attorney  or  agent,  the  Director  of 
Practice  shall  give  notice  thereof  to  ap¬ 
propriate  officers  and  employees  of  the 
Internal  Revenue  Service  and  to  inter¬ 
ested  departments  and  agencies  of  the 
Federal  Government.  Notice  in  such 
manner  as  the  Director  of  Practice  may 
determine  may  be  given  to  the  proper 
authorities-  of  the  State  by  which  the 
disbarred  or  suspended  person  was  li¬ 
censed  to  practice  as  an  attorney  or 
accountant. 

SbBPART  D — GENERAL  PROVISIONS 

§  10.90  Official  records — (a)  Avail¬ 
ability.  There  are  made  available  to 
public  inspection  at  the  office  of  the  Di¬ 
rector  of  Practice  the  roster  of  all  per¬ 
sons  enrolled  to  practice  and  the  roster 
of  all  persons  disbarred  or  suspended 
from  practice. 

(b)  Direct  interest.  Matters  of  official 
record  pertaining  to  the  enrollment  of 
persons  to  practice  are  available  at  the 
office  of  the  Director  of  Practice  to  per¬ 
sons  properly  and  directly  concerned. 

(c)  Confidential  records.  There  are 
held  confidential  the  official  records  of 
the  investigation  of  applicants  for  en¬ 
rollment.  of  proceedings  to  suspend  or 
disbar,  and  of  the  grounds  for  suspension 
or  disbarment.  Publication  is  capable  of 
injuring  enroUees  and  former  enrollees 
without  furthering  the  public  interest. 
Much  of  the  information  is  elicited  with¬ 
out  the  aid  of  the  subpena  power  on  the 
assurance  that  the  sources  will  be  pro¬ 


tected.  Much  of  the  information  con 
tained  in  these  official  records  is  subject 
to  the  secrecy  statutes  pertaining  to  ^ 
returns. 

(Sec.  3,  60  Stat.  238,  5  U.  S.  C.  1002) 

■ 

§  10.91  Information,  requests,  and 
submittals.  The  public  may  secure  in. 
formation  from,  or  make  submittals  or 
requests  to,  the  Director  of  Practice. 
'Treasury  Department,  Internal  Revenue 
Building,  Washington,  D.  C.  Requests 
for  information  contained  in  official  rec- 
ords  of  the  office  of  the  Director  of 
Practice  should  be  addressed  to  the 
Director  in  writing,  should  clearly  state 
the  information  desired,  and  should  set 
forth  the  interest'of  the  applicant  in  the 
subject  matter  and  the  purpose  for 
which  the  information  is  desired.  If  the 
applicant  is  an  attorney  or  agent  acting 
for  another,  he  should  attach  to  the  ap¬ 
plication  evidence  of  his  authority  to  act 
for  his  principal. 

§  10.92  Effective  date  of  regulations. 
The  regulations  in  this  part,  as  recoo. 
stituted  and  amended,  supersede  the 
regulations  promulgated  by  Treasury 
Department  Circular  No.  230  effective 
from  and  after  October  1,  1936,  relati^ 
to  the  recognition  of  attorneys,  agents, 
and  others,  as  heretofore  amended  and 
supplemented.  The  regulations  in  this 
part,  as  reconstituted  and  amended, 
become  effective  on  the  thirty-first  day 
after  the  date  of  their  publication  in  the 
Federal  Register;  shall  apply  to  all  un¬ 
settled  matters  then  pending  in  the 
Internal  Revenue  Service  or  which  may  ^ 
thereafter  be  presented  or  referred  to  the 
Internal  Revenue  Service  or  offlcei 
thereof  for  adjudication;  and  shall  be 
applicable  to  all  those  enrolled  to  prac* 
tice  before  the  Treasury  Department  as 
attorneys  or  agents  immediately  prior  to 
the  effective  date  of  such  regulatlmjs. 
All  proceedings  within  the  purview  of 
section  3  of  the  Act  of  July  7,  1884,  23 
Stat.  258  (5  U.  S.  C.  261),  commenced 
after  the  effective  date  of  such  regula¬ 
tions,  shall  in  all  procedural  matters  be 
governed  by  the  provisions  of  such  reg¬ 
ulations  and  such  supplementary  rules 
as  may  from  time  to  time  be  adopted 
pursuant  to  the  regulations.  Violations 
of  the  regulations  committed  prior  to  the 
effective  date  thereof  shall  in  all  sub¬ 
stantive  matters  be  dealt  with  according 
to  the  provisions  of  the  regulations  in 
force  at  the  time  when  the  act  or  acts 
alleged  to  constitute  such  violations 
occurred. 

§  10.93  Saving  clause.  No  amend¬ 
ment  of  this  part  shall  affect  any 
proceeding  for  the  disbarment  or  sus¬ 
pension  of  an  enrolled  attorney  or  agent 
which  was  instituted  prior  to  the  date  of 
publication  of  the  amendment  in  the 
Federal  Register. 

§  10.94  Special  orders.  The  Secretary 
of  the  Treasury  reserves  the  power  to 
issue  such  special  orders  as  he  may  deem 
proper  in  any  cases  within  the  purview 
of  this  part. 

[seal!  Julian  B.  Baird, 

Acting  Secretary  of  the  Treasury. 

(P.  R.  Doc.  68-9924;  Filed.  Nov.  28,  1958; 

8:53  a.  m.] 
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department  of  agriculture 

Agricultural  Marketing  Service 
I  7  CFR  Part  927  ] 

[Docket  No.  AO-71-A38] 

Handling  of  Milk  in  New  York-New 
Jersey  Milk  Marketing  Area 

hotice  of  hearing  on  proposed  amend¬ 
ments  TO  TENTATIVE. MARKETING  AGREE¬ 
MENT  AND  TO  ORDER 

piffsuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.  S.  C.  601  et  seq.) , 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900) ,  notice  is  hereby 
given  of  a  public  hearing  to  be  held  at 
the  Mark  Twain  Hotel  in  Elmira,  New 
York,  beginning  at  10:00  a.  m.  on  Jan¬ 
uary  6,  1959,  with  respect  to  proposed 
amendments  to  the  tentative  marketing 
"agreement  and  to  the  order,  regulating 
the  handling  of  milk  in  the  New  York- 
New  Jersey  milk  marketing  area. 

The  public  hearing  is  for  the  purpose 
of  receiving  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  (1)  the  question  of 
whether,  in  view  of  the  currently  exist¬ 
ing  relationship  of  the  Class  I-A  price' 
to  the  midwest  condensery  price,  an  ad¬ 
justment  should  be  made  in  the  level  of 
the  Class  I-A  price,  and  (2)  the  proposed 
amendments,  hereinafter  set  forth,  and 
any  appropriate  modifications  thereof, 
to  the  tentative  marketing  agreement 
an^to  the  order. 

The  proposed  amendments,  set  forth 
below,  have  not  received  the  approval  of 
the  Secretary  of  Agriculture. 

Proposed  by  Dairymen’s  League  Co¬ 
operative  Association,  Inc.,  Metropolitan 
Cooperative  Milk  Producers  Bargaining 
Agency,  Tnc.,  and  Mutual  Federation  of 
Independent  Cooperatives,  Inc.: 

Proposal  No.  1.  Amend  §  927.40  (b) 
(3)  by  changing  the  $1.00  figure  to  not 
less  than  $1.50,  and  the  $2.50  figure  to 
not  less  than  $3.00,  Delete  the  period  at 
the  end  of  this  sentence  and  add  a  phrase 
that  has  the  effect  of  eliminating  sea¬ 
sonality  in  both  the  midwest  condensery 
and  the  Class  I-A  price  and/or  chang¬ 
ing  the  three  consecutive  months  to  a 
longer  period  of  time. 

Proposal  No.  2.  No  change  is  proposed 
for  §  927.40  (b).  It  should  remain  as 
now  written  in  the  order,  except  to  ad¬ 
just  the  three  consecutive  months  period. 

Proposed  by  Eastern  Milk  Producers 
Cooperative  Association,  Inc.: 

Proposal  No.  3.'  Amend  §  927.40  (b) 
(3)  by:  (a)  Revising  the  upper  and  lower 
limits  contained  in  paragraph  (b)  (3) 
to  reflect  the  proper  relationship  between 
midwest  condensery  prices  and  prices  for 
fluid  milk  in  northeastern  United  States 
markets,  (b)  making  the  upper  and  lower 
limits  of  paragraph  (b)  (3)  applicable  to 
the  Class  I-A  price  independent -of  the 
utilization  factor  and  the  seasonal  factor 
in  the  Class  I-A  formula,  and  (c)  making 


the  upper  and  lower  limits  operate  as 
ceilings  and  floors  to  the  formula  price. 

Proposal  No.  4.  Amend  §  927.40  (b) 
(1)  and  (2)  to  correspond  with  revision 
of  paragraph  (b)  (3)  and  to  be  applied 
as  presently  to  require  the  Secretary  to 
call  a  hearing  to  reconsider  the  Class  I 
price  formula  or  announce  why  a  hear¬ 
ing  should  not  be  called. 

Proposed  by  the  Dairy  Division,  Agri¬ 
cultural  Marketing  Service: 

Proposal  No.  5.^  Make  such  chaises  as 
may  be  necessary  to  make  the  entire 
marketing  agreement  and  the  order 
conform  with  any  amendments  thereto 
that  may  result  from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  order  may  be  procured  from  the 
Market  Administrator,  205  East  42d 
Street,  New  York  17,  New  York,  or  from 
the  Hearing  Clerk,  Room  112,  Adminis¬ 
tration  Building,  United  States  Depart¬ 
ment  of  Agriculture,  Washington  25, 
D.  C.,  or  may  be  there  inspected. 

Issued  at  Washington,  D.  C.,  this  25th 
day  of  November  1958. 

[Seal]  Roy  W.  Lennartson, 

Deputy  Administrator, 
Agricultural  Marketing  Service. 

[P.  R.  Doc.  58-9912;  PUed,  Nov.  28,  1958; 

8:51  a.  m.] 


Commodity  Stabilization  Service 
[  7  CFR  Part  725  1 

Flue-Cured  Tobacco 

NOTICE  OF  REFERENDUM 

Notice  is  hereby  given  that  on  Decem¬ 
ber  15,  1958,  a  referendum  will  be  held  of 
farmers  engaged  in  the  production  in 
1958  of  flue-cured  tobacco  pursuant  to 
the  provisions  of  tlie  Agricultural  Adjust¬ 
ment  Act  of  1938,  as  amended.  Notice 
that  consideration  would  be  given  to  es¬ 
tablishing  a  date  for  holding  the  refer¬ 
endum  was  given  in  23  F.  R.  7587.  The 
purpose  of  the  referendum  is  to  deter¬ 
mine  whether  the  farmers  voting  favor 
national  marketing  quotas  for  each  of 
the  1959-60,'  1960-61  and  1961-62  mar¬ 
keting  years  for  such  kind  of  tobacco. 
The  referendum  will  be  conducted  in  ac¬ 
cordance  with  the  provisions  of  the  Act 
and  the  Regulations  Governing  the  Hold¬ 
ing  of  Referenda  on  Marketing  Quotas 
(23  F.  R.  3432). 

In  order  that  arrangements  for  hold¬ 
ing  the  referendum  may  be  made  in  an 
orderly  manner  and  as  much  advance 
notice  as  possible  be  given  of  the  date 
of  the  referendum,  it  is  essential  that  this 
notice  be  made  effective  as  soon  as  pos¬ 
sible.  Accordingly,  it  is  hereby  deter¬ 
mined  and  found  that  compliance  with 
the  30-day  effective  date  requirement  of 
section  4  of  the  Administrative  Proce¬ 
dure  Act  is  impracticable  and  contrary 
to  the  public  interest  and  this  notice 
shall  be  effective  upon  filing  of  this  docu¬ 
ment  with  the  Director,  Division  of  the 
Federal  Register. 


Issued  at  Washington,  D.  C.,  this  25th 
day  of  November  1958. 

[seal]  True  D.  Morse, 

Acting-Secretary  of  Agriculture. 

[P.  R.  Doc.  58-9926;  Piled,  Nov.  26,  1958; 

1:00  p.  m.] 

CIVIL  AERONAUTICS  BOARD 

[  14  CFR  Part  241  ] 

[Economic  Regs.  Draft  Release  101] 

Uniform  System  of  Accounts  and  Re¬ 
ports  FOR  Certificated  Air  Carriers 

definition  of  seats  available 

November  2A,  1958. 

Notice  is  hereby  given  that  the  Civil 
Aeronautics  Board  has  xmder  considera¬ 
tion  a  proposed  amendment  to  Part  241 
of  the  Economic  Regulations  (14  CFR 
Part  241)  which  would  require  air  car¬ 
riers  to  exclude  installed  seats  not  of¬ 
fered  for  sale  in  computing  and  reporting 
available  seat-miles  on  the  CAB  Form  41. 

This  regulation  is  proposed  under  au¬ 
thority  of  sections  205  (a)  and  407  of 
the  Civil  Aeronautics  Act  of  1938,  as 
amended  (52  Stat.  984,  1000,  49  U.  S.  C. 
425,  487). 

Interested  persons  may  participate  in 
the  making  of  the  proposed  rule  by  sub¬ 
mitting  such  written  data,  views,  or  argu¬ 
ments  as  they  may  desire.  Communi¬ 
cations  should  be  submitted  in  tripli¬ 
cate  and  addressed  to  the  Secretary, 
Civil  Aeronautics  Board,  Washington  25, 
D.  C.  All  relevant  matter  in  communi¬ 
cations  received  on  or  before  December' 
31,  1958,  will  be  considered  by  the  Board 
before  taking  final  action  on  the  proposed 
rule.  Copies  of  such  communications 
will  be  available  for  examination  by  in¬ 
terested  persons  in  the  Docket  Section  of 
the  Board,  Room  5412,  Department  of 
Commerce  Building,  Washington  25, 
D.  C. 

By  the  Civil  Aeronautics  Board. 

[SEAL]  Mabel  McCart, 

Acting  Secretary. 

Explanatory  statement.  As  presently 
defined  in  the  Uniform  System  of  Ac¬ 
counts  and  Reports  “seats  available”  con¬ 
sist  of  the  number  of  seats  installed  in 
ah  aircraft,  including  those  in  lounge 
areas  but  excluding  any  that  are  blocked 
off  because  of  operating  limitation  or 
priority  mail  load.  The  number  of  seats, 
thus  determined,  represent  the  maximum 
number  of  salable  seats  and  is  required 
to  be  used  by  air  carriers  in  computing 
available  seat-miles  reported  to  the 
Board. 

It  has  been  brought  to  the  Board’s  at¬ 
tention  that  it  is  the  established  com¬ 
pany  policy  of  certain  air  carriers  to  sell 
none  or  only  a  part  of ‘the  seats  located 
in  lounge  areas.  Moreover,  it  appears 
that  sleeper  plane  configurations  are 
such  that  when  "berths  are  in  use  some 
installed  seats  become  imusahle  and 
cannot  be  sold.  Because  of  the  fore¬ 
going  the  use  of  installed  seats  as  a  basis 
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for  the  computation  of  available  seat- 
miles  is  sometimes  misleading.  There¬ 
fore.  this  ijroposed  rule  would  require 
that  the  “seate  available”,  used  for  re¬ 
porting  seat-mile  statistics  to  the  Board 
by  the  various  carriers,  include  only  those 
seats  which  are  “offered”  for  sale  to  the 
public;  provided  that  smy  seat  which  is 
“sold”  shall  be  included  therein. 

Moreover,  it  is  believed  that  the  Board 
and  public  should  be  informed  concern¬ 
ing  each  air  carrier’s  practices  in  this 
respect.  Accordingly,  the  proposed  rule 
would  require  the  carrier  to  advise  the 
Board  where  it  does  not  include  all  in¬ 
stalled  seats  in  reporting  available  seats,' 
and  to  submit  an  explanatory  statement 
where  such  seats  are  excluded  for  non¬ 
safety  reasons. 


It  is  also  proposed  to  delete  the  dehni-  be  excluded  from  the  count  of 
tion  “capacity,  seat”  for  the  reason  that  seats, 
instructions  for  the  reporting  of  the  ,  ti„ 
number  of  seats  in  an  aircraft  are  fully  .  f 

set  forth  in  §  241.23,  Schedule  B-7— Air- 

frames  and  Aircraft  Fneines  Acniiired  ^^s^rterly  Statement  of  Aircraft 
^  ana  ^crait  Engines  Acquired.  j^g  Statistics  by  adding  the 

Therefore,  it  is  proposed  to  amend  Part  language  to  paragraph  (g) :  “Tl 

241  of  the  Economic  Regulations  (14  for  exclusion- of  any  installed 

cm  Part  241) ,  effective  January  1,  1959,  the  computation  of  available  s 

in  the  following  respects.  with  respect  to  any  aircraft  typ 

1.  By  deleting  from  §  241  j03  the  defini-  described  in  the  above  Staten 

tion  entitled  “capacity,  seat”.  except  where  excluded  by  reas 

2.  By  amending  the  definition  of  “seats  Civil  Air  Regulations,  shall  be 

available”  in  §  241.03  to  read  as  follows:  a  respomible  conipany  of 

ing  full  details  as ‘to  the  neci 
Seats  available.  Installed  seats  in  an  such  exclusion  and  the  provisi 
aircraft  (including  seats  in  lounges)  ex-  for  protecting  against  the  sal 
elusive  of  any  seats  not  offered  for  sale  -  seats.  (See  ‘seats  available’,  { 
to  the  public  by  the  carrier:  Provided,  [p.  r.  dqc.  58-99 H;  Piled,  Nov 
That  in  no  instance  shall  any  seat  sold  8:51  a.  m.] 


available 


NOTICES 


This  statement  is  made  as  of  November 
18,  1958. 

'  Edward  Abbott. 

November  18,  1958. 

[F.  R.  Doc,  58-9905;  Filed,  Nov.  28,  1958; 
8:49  a.  m.] 


ATOMIC  ENERGY  COMMISSION 

[Docket  No.  50-97] 

Cornell  University 

NOTICE  of  issuance  OF  CONSTRUCTION 
PERMIT  • 

Please  take  notice  that  no  request  for 
a  formal  hearing  having  been  filed  fol¬ 
lowing  the  filing  of  notice  of  proposed 
action  with  the  Federal  Register  Division 
on  November  5,  1958,  the  Atomic  Energy, 
Commission  has  issued  Construction  Per¬ 
mit  No.  CPRR-31  authorizing  Cornell 
University  to  construct  a  dual  core  in¬ 
structional  and  research  reactor  facility 
on  the  University’s  campus  in  Ithaca, 
New  York.  Notice  of  the  proposed  action 
was  published  in  the  Federal  Register  on 
November  6.  1958,  23  F.  R.  8681. 

Dated  at  Germantown,  Md.,  this  21st 
day  of  November  1958. 

For  the  Atomic  Energy  Commission. 

H.  L.  Price, 
Director,  Division  of 

'  Licensing  and  Regulation. 

[P.  R.  Doc.  58-9884;  Filed.  Nov.  28,  1958; 

8:46  a.  m.] 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

Edward  Abbott 


STATEMENT  OF  CHANGES  IN  FINANCIAL 
INTERESTS 

In  accordance  with  the  requirements  of 
section  710  (b)  (6)  of  the  Defense  Pro¬ 
duction  Act  of  1950,  as  amended,  and 
Executive  Order  10647  of  November  28, 
1955,  the  following  changes  have  taken 
place  in  my  financial  interests  during  the 
last  six  months: 

A.  Deletions:  No  change. 

B.  Additions;  No  change. 


[Docket  No.  50-113] 
University  of  Arizona 

NOTICE  of  issuance  OF  CONSTRUCTION 
PERMIT 

Please  take  notice  that  no  request  for 
a  formal  hearing  having  been  filed  fol¬ 
lowing  the  filing  of  notice  of  the  proposed 
action  with  the  Federal  Register  Division 
on  November  5,  1958,  the  Atomic  Energy 
Commission  has  issued  Construction  Per- 


Saturday,  November  29,  1958 

mlt  CPBR^SO  authorizing  the  University 
Arizona  to  construct  a  10  kilowatt 
^GA  reactor  on  its  campus  in  Tucson, 
Irizona.  Notice  of  the  proposed  action 
^  published  in  the  Federal  Register 
onNovember  6. 1958,  23  F.  R.  8681. 

Dated  at  Germantown,  Md.,  this  21st 
day  of  November  1958. 
pV)r  the  Atomic  Energy  Commission. 

H.  L.  Price, 
Director,  Division  of 
Licensing  and  Regulation. 

IB  R  Doc.  58-9885;  Filed.  Nov.  28.  1958; 
‘  ■  ■  8;46  a.  m.] 


federal  communications 

COMMISSION 

[Docket  No.  12613] 

Jerry  Guidarelli 
notice  of  place  of  hearing 
In  the  matter  of  Jerry  Guidarelli, 
Schenectady,  New  York,  Docket  No, 
12613;  revocation  oi  license  for  Citizens 
Radio  Station  2W1041. 

The  hearing  on  the  above -entitled 
matter  presently  scheduled  for  Tuesday, 
December  2,  1958,  will  be  held  at  10:00 
a.m.'in  the  Grand  Jury  Room,  3rd  Floor, 
County  Court  House,  Schenectady,  New 
York. 

Dated:  November  24,  1958. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[P.  R.  Doc.  58-9877;  Filed,  Nov.  28,  1958; 
8;45  a.  m.] 


[Docket  Nos.  12636,  12637;  FCC  58M-1324] 

Frank  James  and  San  Mateo 
Broadcasting  Co. 

NOTICE  OF  conference 

In  re  applications  of  Frank  James  Red¬ 
wood  City,  California,  Docket  No.  12636, 
PUe  No.  BPH-2344;  Grant  R.  Wrathall 
tr/as  San  Mateo  Broadcasting  Company, 
San  Mateo,  California,  Docket  No.  12637, 
Pile  No.  BPH-2431;  for  construction  per¬ 
mits. 

There  will  be  a  prehearing  conference 
held  in  the  above-entitled  proceeding 
pursuant  to  §  1.111  of  the  Commission’s 
rules  on  December  5,  1958,  at  10:00  a.  m. 
in  Washington,  D.  C. 

Dated:  November  20, 1958, 

Released:  November  24, 1958. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris,. 

Secretary. 

[P.  R.  Doc.  58-9878;  Filed,  Nov.  28,  1958; 
8:45a.m.] 


[Docket  Nos.  12674, 12675;  FCC  58-1100] 

Harvard  Radio  Broadcasting  Co.,  Inc. 
(WHRB-FM)  andWKOX.Inc. 

ORDER  DESIGNATING  APPLICATIONS  FOR  CON¬ 
SOLIDATED  HEARING  ON  STATED  ISSUES 

In  re  applications  of  Harvard  Radio 
Broadcasting  Co.,  Inc.  (WHRB-FM), 
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Cambridge,  Massachusetts,  Docket  No. 
12674,  File  No.  BPH-2343;  WKOX,  Inc., 
Framingham,  Massachusetts,  Docket  No. 
12675,  File  No.  BPH-2493;  for  construc¬ 
tion  permits. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  offices  in 
Washington,  D.  C.,  on  the  19th  day  of 
November  1958 ; 

The  Commission  having  under  con¬ 
sideration  the  above-captioned  applica¬ 
tions  of  the  Harvard  Radio  Broadcast¬ 
ing  Co.,  Inc.,  for  a  construction  permit 
to  change  the  facilities  of  Class  A  FM 
broadcast  Station  WHRB-FM  to  operate 
on  105.5  megMycles,  Channel  No.  288,  in 
Cambridge,  Massachusetts,  and  of 
WKOX,  Inc.,  for  a  construction  permit 
for  a  new  Class  B  FM  broadcast  station 
to  operate  on  105.7  megacycles,  Channel 
No.  289,  in  Framingham,  Massachusetts; 

It  appearing  that  both  of  the  appli¬ 
cants  are  legally,  technically,  financially 
and  otherwise  qualified  to  operate  their 
proposed  stations,  but  that  the  operation 
of  both  stations  as  proposed  would  result 
in  mutually  destructive  interference;  and 

It  further  appearing  that  pursuant  to 
section  309  (b)  of  the  Communications 
Act  of  1934,  as  amended,  the  subject  ap¬ 
plicants  were  advised  by  letter  dated 
September  25,  1958  of  the  aforemen¬ 
tioned  interference  and  that  the  Com¬ 
mission  was  unable  to  conclude  that  a 
grant  of  either  application  would  be  in 
the  public  interest;  and 

It  further  appearing  that  WKOX,  Inc., 
replied,  indicating  that  it  would  appear 
at  a  hearing  on  the  applications  while 
the  Harvard  kadio  Broadcasting  Co., 
Inc.,  amended  its  application,  but  not 
with  respect  to  frequency  so  that  the 
applications  still  remain  mutually  ex¬ 
clusive;  and 

It  further  appearing  that  the  Commis¬ 
sion,  after  consideration  of  the  above  is 
of  the  opinion  that  a  hearing  on  the 
applications  is  necessary; 

It  is  ordered.  That  pursuant  to  section 
309  (b)  of  the  Communications  Act  of 
1934,  as  amended,  the  said  applications 
are  designated  for  hearing  in  a  consoli¬ 
dated  proceeding,  at  a  time  and.  place 
to  be  specified  in  a  subsequent  order, 
upon  the  following  issues:  . 

1.  To  determine  the  areas  and  popu¬ 
lations  within  the  50  uv/m  and  1  mv/m 
contours  of  the  operations  proposed,  re¬ 
spectively,  by  the  Harvard  Radio  Broad¬ 
casting  Co.,  Inc.,  and  WKOX,  Inc.,  and 
the  availability  of  other  such  FM  broad¬ 
cast  service  to  the  said  areas  and  popu¬ 
lations. 

2.  To  determine  whether  considera¬ 
tions  with  respect  to  section*  307  (b)  of 
the  Communications  Act  of  1934,  as 
amended,  are  applicable  to  the  above- 
entitled  proceeding,  and,  if  so,  whether 
a  choice  between  the  applications  herein 
can  be  reasonably' based  thereon  and  if 
so,  whether  a  grant  to  one  or  the  other 
of  the  applicants  would  provide  the  more 
fair,  eflOcient  and  equitable  distribution 
of  service  to  the  communities  involved. 

3.  To  determine,  in  the  event  it  is  con¬ 
cluded  that  a  choice  between  the  two 
applications  cannot  be  made  on  con¬ 
siderations  relating  to  section  307  (b), 
which  of  the  operations  proposed  in  the 
above-captioned  applications  would 
better  serve  the  public  interest  in  the 
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light  of  the  evidence  adduced  with  re¬ 
spect  to  the  significant  differences  be¬ 
tween  the  applicants  as  to: 

(a)  'The  background  and  experience 
of  each  of  the  above-named  applicants 
to  own  and  operate  its  proposed  station. 

(b)  The  proposals  of  each  of  the 
above-named  applicants  with  respect  to 
the  management  and  operation  of  the 
proposed  stations. 

(c)  The  programming  service  pro¬ 
posed  in  each  of  the  above-mentioned 
applications. 

4.  To  determine  in  the  light  of  the 
evidence  adduced  pursuant  to  the  fore¬ 
going  issues,  which  of  the  applications 
should  be  granted. 

It  is  further  ordtered,  "^hat  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants,  herein,  pursuant 
to  §  1.140  (c)  of  the  Commission’s  rules, 
in  person  or  by  an  attorney,  shall  within 
20  days  of  the  mailing  of  this  order,  file 
with  the  Commission,  in  triplicate,  a 
written  appearance  stating  an  intention 
to  appear  on  the  date  fixed  for  the  hear¬ 
ing  and  present  evidence  on  the  issues 
specified  in  this  orde^. 

It  is  further  ordered.  That  the  issues 
in  the  above-entitled  proceeding  may  be 
enlarged  by  the  Examiner,  on  his  own 
motion  or  on  petition  properly  filed  by 
a  party  to  the  proceeding  and  upon  a 
sufficient  allegation  of  facts  in  support 
thereof,  by  the  addition  of  the  following 
issue:  To  determine  whether  the  funds 
available  to  the  applicant  will  give  rea¬ 
sonable  assurance  that  the  proposals  set 
forth,  in  the  application  will  be 
effectuated. 

Released:  November  24,  1958. 

Federal  Communications 
Commission, 

[SEAL]  Mary  Jane  Morris, 

Secretary. 

[P.  R.  Doc.  58-9879;  Piled,  Nov,  28,  1958; 
8:45  a.  m.] 


[Docket  No.  12676,  etc.;  FCC  58-1101] 

Four  States  Broadcasting  Co.  et  al. 

ORDER  designating  APPLICATIONS  FOR  CON¬ 
SOLIDATED  HEARING  ON  STATED  ISSUES 

In  re  applications  of  John  L.  Miller 
tr/as  the  Four  States  Broadcasting  Com¬ 
pany,  Halfway,  Maryland,  Docket  No. 
12676,  File  No.  BP-11227;  Dover  Broad¬ 
casting  Company  (WDOV) ,  Dover,  Dela¬ 
ware,  Docket  No,  12677,  File  No.  BP- 
11327;  Regional  Broadcasting  Company, 
Halfway,  ’  Maryland,  Docket  No.  12678, 
File  No.  BP-11646;  George  Fishman, 
Brunswick,  Maryland,  Docket  No.  12679, 
File  No.  BP-12034;  for  construction  per¬ 
mits. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  offices 
in  Washington,  D,  C.,  on  the  19th  day 
of  November  1958; 

The  Commission  having  under  con- 
'  sideration  the  above-captioned  applica¬ 
tions  requesting  the  following  standard 
broadcast  facilities: 

NEW,  Halfway,  Maryland;  John  L.  Miller 
tr/as  The  Four  States  Broadcasting  Company. 
Req:  1410  kc,  1  kw,  DA,  Day. 


V 
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WDOV,  Dover,  Delaware;  Dover  Broadcast¬ 
ing  Company.  Has:  1410  kc,  1  kw.  Day. 
Req:  1410  kc,  5  kw.  Day. 

NEW,  Halfway,  Maryland:  Regional  Broad¬ 
casting  Company.  Req.  1410  kc,  1  kw,  DA, 
Day^ 

NEW,  Brunswick,  Maryland;  George  Fish¬ 
man.  Req:  1410  kc,  5  kw,  DA,  Day. 

It  appearing  that  except  as  indicated 
by  the  issues  specified  below,  all  of  the 
applicants  are  legally,  financially,  tech¬ 
nically  and  otherwise  qualified  to  operate 
the  proposed  stations  but  that  the  pro¬ 
posals  of  The  Four  States  Broadcasting 
Company,  the  Regional  Broadcasting 
Company  and  George  Fishman  are 
mutually  exclusive;  that  the  proposed 
operation  of  Station  WDOV  would  cause 
interference  to  the  other  three  proposals 
and  would  receive  interference  from  the 
proposed  operation  of  George  Fishman; 
and  that  the  proposed  operation  of  Sta¬ 
tion  WDOV  would  cause  interference  to 
Station  WLSH,  Lansford,  Pennsylvania 
(1410kc,  Ikw,  Day) ;  and 

It  further  appearing  that  pursuant  to 
section  309  (b)  of  the  Communications 
Act  of  1934,  as  amended,  the  applicants 
were  advised  by  letter  dated  July  15, 
1958,  of  the  aforementioned  interference 
and  that  the  Commission  was  imable  to 
conclude  that  a  grant  of  any  of  the  ap¬ 
plications  would  be  in  the  public  interest; 
and 

It  further  appearing  that  all  appli¬ 
cants  filed  timely  replies  to  the  Commis¬ 
sion’s  letter;  and 

It  further  appearing  that  by  letter  of 
August  7,  1958  the  licensee  of  Station 
WLSH  expressed  an  intention  of  appear¬ 
ing  at  a  hearing  on  the  above-captioned 
applications;  and 

It  further  appearing  that  the  interfer¬ 
ence  which  would  be  received  by  the  pro¬ 
posed  operations  of  The  Four  States 
Broadcasting  Company  and  the  Regional 
Broadcasting  Company  from  both  the 
proposed  operations  of  Station  WDOV 
and  the  existing  operation  of  Station 
KQV,  Pittsburgh,  Pennsylvania,  may 
affect  more  than  ten  percent  of  the 
population  within  the  respective  pro¬ 
posed  primary  service  areas  in  contra¬ 
vention  of  §  3.28  (c)  of  the  Commission’s 
rules;  and 

It  further  appearing  that  the  Dover 
Broadcasting  Company  proposes  to  re¬ 
duce  the  radiation  of  Station  WDOV  to 
175  millivolts  per  meter  per  kilowatt  and 
that,  therefore,  in  the  event  of  favorable 
action  on  the  application  of  the  Dover 
Broadcasting  Company  in  the  hearing 
ordered  below,  the  'construction  permit 
should  include  the  condition  that  the 
permittee  shall  submit  proof  to  show 
that  the  radiation  has  been  reduced  as 
proposed;  and 

It  further  appearing  that  the  amend¬ 
ment  to  the  application  of  George 
Fishman  filed  on  September  9,  1958, 
indicates  that  his  proposal  would  cause 
interference  to  Station  WLSH;  and 

It  further  appearing  that  the  Com¬ 
mission,  after  cofisideration  of  the  above, 
is  of  the  opinion  that  a  hearing  is 
necessary; 

It  is  ordered.  That,  pursuant  to  section 
309  (b)  of  the  Communications  Act  of 
1934,  as  amended,  the  above-captioned 
applications  are  designated  for  hearing 
in  a  consolidated  proceeding,  at  a  time 


and  place  to  be  specified  in  a  subsequent 
order,  upon  the  following  issues: 

1.  To  determine  the  areas  and  popu¬ 
lations  which  would  receive  primary 
service  from  the  proposed  operations  of 
The  Four  States  Broadcasting  Company, 
the  Regional  Broadcasting  Company  and 
George  Fishman  and  the  availability  of 
other  primary  service  to  such  areas  and 
populations. 

2.  To  determine  the  areas  and  popu¬ 
lations  which  may  be  expected  to  gain 
or  lose  primary  service  from  the  opera¬ 
tion  of  Station  WDOV  as  proposed  and 
the  availability  of  other  primary  service 
to  such  areas  and  populations. 

3.  To  determine  whether  the  proposed 
operations  of  the  Dover  Broadcasting 
Company  (WDOV)  and  Gebrge  Fishman 
would  cause  objectionable  interference  to 
Station  WLSH,  Landsford,  Pennsylvania, 
or  any  other  existing  standard  broadcast 
stations,  and,  if  so,  the  nature  and  extent 
thereof,  and  the  availability  of  other 
primary  service  to  such  areas  and 
populations. 

4.  To  determine  the  nature  and  extent 
of  the  interference,  if  any,  that  each  of 
the  operations  proposed  in  the  above- 
entitled  applications  would  cause  to  and 
receive  from  each  other  and  all  other 
existing  standard  broadcast  stations,  the 
areas  and  populations  affected  thereby, 
and  the  availability  of  other  primary 
service  to  such  areas  and  populations. 

5.  To  determine  whether,  because  of 
interference  received,  the  proposed  op¬ 
erations  of  The  Four  States  Broadcasting 
Company  and  the  Regional  Broadcasting 
Company  would  comply  with  §  3.28  (c) 
of  the  Commission’s  rules;  and  if  com¬ 
pliance  with  §  3.28  (c)  is  not  achieved, 
whether  circumstances  exist  which  would 
warrant  a  waiver  of  said  section  of  the 
rules. 

6.  To  determine,  in  the  light  of  sec¬ 
tion  307  (b)  of  the  Communications  Act 
of  1934,  as  amended,  which  of  the  pro¬ 
posed  operations  would  best  provide  a 
fair,  efficient  and  equitable  distribution 
of  radio  service. 

7.  To  determine,  on  a  comparative 
basis,  in  the  event  that,  pursuant  to  the 
foregoing  issue  Halfway,  Maryland,  is 
considered  to  have  the  greater  need  for 
a  new  standard  broadcast  station,  which 
of  the  proposals  of  The  Four  States 
Broadcasting  Company  and  the  Regional 
Broadcasting  Company  would  better 
serve  the  public  interest,  convenience, 
and  necessity  in  the  light  of  the  evidence 
adduced  under  the  issues  herein  and  the 
record  made  with  resi)ect  to  the  signifi¬ 
cant  differences  between  the  two  as  to: 

(a)  The  ‘  background  and  experience 
having  a  bearing  on  the  applicant’s 
ability  to  own  and  operate  the  proposed 
.standard  broadcast  station. 

(b)  The  proposal  of  each  with  respect 
to  the  management  and  operation  of  the 
proposed  station. 

(c)  The  programming  services  pro¬ 
posed  in  each  of  the  said  applications. 

8.  To  determine,  in  the  light  of  the 
evidence  adduced  pursuant  to  the  fore¬ 
going  issues,  which  of  the  instant  appli¬ 
cations  should  be  granted. 

It  is  further  ordered.  That  Miners 
Broadcasting  Service,  Inc.,  licensee  of 


Station  WLSH,  is  made  a  party  t^fw,  ' 
proceeding.  “** 

It  is  further  ordered.  That,  to  avtf 
themselves  of  the  opportunity  t©^ 
heard,  the  applicants  and  party  jl! 
spondent  herein,  pursuant  to  §  1,140^ 
the  Commission’s  rules,  in  persoa  or  ^ 
attorney,  shall,  within  20  days  of 
mailing  of  this  order,  file  with  the  Co^ 
mission,  in  triplicate,  a  written  appear! 
ance  stating  an  intention  to  appear  on 
the  date  fixed  for  the  hearing  and  pre- 
sent  evidence  on  the  issues  specified  in 
this  order. 

It  is  further  ordered,  That  the  issues 
in  this  proceeding  may  be  enlarged  l» 
the  Examiner,  on  his  own  motion  or  ^ 
petition  properly  filed  by  a  party  to  the 
proceeding  and  upon  sufficient  allega. 
tions  of  fact  in- support  thereof,  by  Uie 
addition  of  the  following  issue:  To  de¬ 
termine  whether  the  funds  available  to 
the  applicant  will  give  reasonable  assur¬ 
ance  that  the  proposals  set  forth  in  the 
application  will  be  effectuated. 

It  is  further  ordered.  That,  in  the  event 
of  favorable  action  on  the  application  of 
the  Dover  Broadcasting  Company  in  the 
hearing  ordered  above,  a  grant  of  said 
application  shall  be  upon  condition  that 
the  permittee  shall  submit  proof  that  the 
radiation  of  Station  V/DOV  has  been  re¬ 
duced  to  substantially  175  millivolts  pa 
meter  per  kilowatt  as  proposed. 

Released:  November  24,  1958. 

Federal  Com munications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Doc.  58-9880;  Piled,  Nov.  28,  1931; 
8:45  a.  m.] 


[Docket  Nos.  12680, 12631;  FCC  58-1102) 

Kansas  Broadcasters,  Inc.,  and  Salina 
Radio,  Inc. 

order  designating  applications  for  coir- 

SOLIDATED  HEARING  ON  STATED  ISSUES 

In  re  applications  of  Kansas  Broad¬ 
casters,  Inc.,  Salina,  Kansas,  Docket  No. 
12680,  File  No.  BP-11527;  Salina  Radio, 
Inc.,  Salina,  Kansas,  Docket  No.  12681, 
File  No.  BP-11802;  for  constr action  pa- 
mits. 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  oflBces  in 
Washington,  D.  C.,  on  the  19th  day  of 
November  1958; 

The  Commission  having  under  consid¬ 
eration  the  above-captioned  applications 
of  Kansas  Broadcasters,  Inc.,  and  Salina 
Radio,  Inc.,  each  for  a  construction  per¬ 
mit  for  a  new  standard  broadcast  station 
to  operate  on  910  kilocycles  with  a  powa 
of  500  watts,  directional  antenna,  day¬ 
time  only,  at  Salina,  Kansas;  y 

It  appearing  that  except  as  indicated 
by  the  issues  specified  below,  both  ap¬ 
plicants  are  legally,  technically  and 
othei’wise  qualified  and  Salina  Radio, 
Inc.,  is  financially  qualified  to  construct 
and  operate  the  proposed  stations  but 
that  the  simultaneous  operatmn  of  botii 
proposals  would  result  in  mUtally  de¬ 
structive  interference  and  that  the  finan¬ 
cial  data  submitted  by  Kansas  Broad¬ 
casters,  Inc.,  does  not  establish  the  avail- 
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Saturday,  November  20,  1958 

tbility  of  sufficient  funds  to  meet  the  cost 
j  construction  and  initial  operation  of 
Se  proposed  station;  and 

It  further  appearing  that  pursuant  to 
section  309  (b)  of  the  Communications 
^t  of  1934,  as  amended,  the  applicants 
«re  advised  by  letter  dated  July  25, 
^8  of  the  aforementioned  deficiencies 
Ind  that  the  Commission  was  unable  to 
conclude  that  a  grant  of  any  of  the  ap¬ 
plications  would  be  in  the  public  inter¬ 
est;  and 

It  further  appearing  that  both  appli¬ 
cants  filed  timely  replies  to  the  Com- 
gussion’s  letter;  and 

It  further  appearing  that  by  amend¬ 
ment  filed  August  25,  1958,  Kansas 
'Broadcasters,  Inc.,  submitted  additional 
Ijnancial  data  but  that  a  question  still 
remains  as  to  whether  the  applicant  is 
financially  qualified  to  meet  the  cost  of 
construction  and  initial  operation  of  the 
proposed  station ;  and 

It  further  appearing  that  the  Com¬ 
mission,  after  consideration  of  the  above, 
is  of  the  opinion  that  a  hearing  is  neces¬ 
sary; 

It  is  ordered.  That,  pursuant  to  section 
309  (b)  of  the  Communications  Act  of 
1934,  as  amended,  the  above-captioned 
applications  are  designated  for  hearing 
in  a  consolidated  proceeding,  at  a  time 
and  place  to  be  specified  in  a  subsequent 
order,  upon  the  following  issues : 

1.  To  determine  whether  Kansas 
Broadcasters,  Inc.,  are  financially  quali¬ 
fied  to  meet  the  cost  of  construction  and 
initial  operation  of  the  proposed  station. 

2.  To  determine,  on  a  comparative 
basis,  which  of  the  two  proposals  herein 
would  better  serve  the  public  interest, 
eonvenience  and  necessity  in  the  light  of 
the  evidence  adduced  under  the  fore¬ 
going  issue  and  the  record  made  with 
respect  to  the  significant  differences  be¬ 
tween  the  two  applicants  as  to : 

(a)  The  background  and  experience 
having  a  bearing  on  the  applicant’s  abil¬ 
ity  to  own  and  operate  the  proposed 
standard  broadcast  station. 

(b)  The  proposal  of  each  with  respect 
to  the  management  and  operation  of  the 
proposed  station. 

(c)  The  programming  services  pro¬ 
posed  in  each  of  the  said  applications. 

3.  To  determine,  in  the  light  of  the  evi¬ 
dence  adduced  pursuant  to  the  foregoing 
issues,  which  of  the  instant  applications 
should  be  granted. 

It  is  further  ordered.  That,  to  avail 
themselves  of  tjie  opportunity  to  be 
heard,  the  applicants  herein,  pursuant  to 
J  1.140  of  the  Commission’s  rules,  in  per¬ 
son  or  by  attorney,  shall,  within  20  days 
of  the  mailing  of  this  order,  file  with  the 
Commission,  in  triplicate,  a  written  ap¬ 
pearance  stating  an  intention  to  appear 
on  the  date  fixed  for  the  hearing  and 
present  evidence  on  the  issues  specified 
in  this  order. 

It  is  further  ordered.  That  the  issues 
in  this  proceeding  may  be  enlarged  by  the 
Examiner,  on  his  own  motion  or  on  peti¬ 
tion  properly  filed  by  a  party  to  the  pro¬ 
ceeding  and  upon  sufficient  allegations 
of  fact  in  support  thereof,  by  the  addi¬ 
tion  of  the  following  issue :  To  determine 
whether  the  funds  available  to  the  appli¬ 
cant  will  give  reasonable  assurance  that 


the  proposals  set  forth  in  the  applica¬ 
tion  will  be  effectuated. 

Released;  November  24,  1958. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Doc.  5&— 9881;  Filed,  Nov.  28,  1958; 
tf,  8:45  a.  m.] 


[Docket  Nos.  12682, 12683;  FCC  58-11081 
Texas  Two-Way  Communications 

ORDER  DESIGNATING  APPI ICATIONS  FOR  CON¬ 
SOLIDATED  HEARING  ON  STATED  ISSUES 

In  the  matter  of  applications  of  J.  E. 
Moore,  Jr.,  Wm.  R.  Lastinger,  and  J,  L. 
Sheerin  d/b  as  Texas  Two-Way  Com¬ 
munications,  Docket  No.  12682,  File  No. 
11-C2-P-59;  for  a  construction  permit  to 
establish  a  new  two-way  common  carrier 
station  in  the  Domestic  Public  Land 
Mobile  Radio  Service  in  Dallas.  Texas 
(call  sign  KKT403) :  and  Docket  No. 
12683,  File  No.  13-C2-P-59;  for  a  con¬ 
struction  permit  to  estabilsh  a  new  two- 
way  common  carrier  station  in  the 
Domestic  Public  Land  Mobile  Radio 
Service  in  Fort  Worth,  Texas  (call  sign 
KKT4iO). 

At  a  session  of  the  Federal  Communi¬ 
cations  Commission  held  at  its  ofBces  in 
Washington.  D.  C.,  on  the  19th  day  of 
November  1958: 

It  appearing  that  on  October  1,  1958, 
the  Commission  granted  without  hear¬ 
ing  the  above-captioned  applications  of 
Texas  Two-Way  Communications  (here¬ 
inafter  called  Applicant)  to  constiiict 
new  two-way  communications  facilities 
in  the  Domestic  Public  Land  Mobile 
Radio  Service  at  Dallas  and  Fort  Worth, 
Texas,  respectively,  and  public  notice  of 
each  of  these  actions  was  issued  on 
October  6,  1958  (Report  No.  445,  Mimeo 
No.  64157) ;  and 

It  further  appearing  that  on  October 
24,  1958,  O.  B.  English,  d/b  as  Radio 
Communications  Company  (hereinafter 
called  the  Protestant)  licensee  of  similar 
facilities  at  Dallas  (station  KKG412) 
and  Fort  Worth  (station  KKG411) .  filed, 
pursuant  to  sections  309  (c)  and  405  of 
the  Communications  Act  of  1934,  as 
amended,  a  timely  Protest  and  Petition 
for  Reconsideration  with  respect  to  the 
grant  of  the  captioned  applications ;  and 
It  further  appearing  that  the  Protes¬ 
tant  has  alleged  that  Applicant’s  respec¬ 
tive  proposed  facilities  will  be  in  direct 
competition  with  those  of  the  Protestant 
and  that  Protestant,  therefore,  is  a  party 
in  interest  within  the  meaning  of  section 
309  (c)  of  our  act;  and 
It  further  appearing  that  the*Protes- 
tant  has  submitted  facts  in  his  protest 
which  would  tend  to  show,  if  established 
at  a  hearing,  that  the  grant  of  the  re¬ 
spective  above-captioned  applications 
would  not  be  in  the  public  interest,  con¬ 
venience  and  necessity ;  and 
It  further  appearing  that  Applicant 
has  filed  a  timely  opposition  to  the  pro¬ 
tests  and  that  Protestant  has  filed  a 
timely  reply  to  such  opposition,  and  that 
these  pleadings  have  been  considered; 
and 


It  further  appearing  that  Applicant 
alleges  that  each  of  the  proposed  services 
is  a  new  and  different  service  which  is 
urgently  needed  by  the  public  and,  in  the 
event  the  protests  are  not  denied,  the 
grants  should  not  be  stayed  pending  a 
final  determination  of  the  issues  herein ; 
and 

It  further  appearing  that  the  public 
need  for  the  type  of  service  Applicant 
proposes  to  establish  is  a  matter  to  be 
established  at  an  evidentiary  hearing  and 
we  are  unable  to  make  any  affirmative 
finding,  on  the  basis  of  the  record  now 
before  us,  to  justify  the  continuatiorf  of 
Applicant’s  grants  pending  disposition 
of  this  case;  and 

It  further  appearing  that  the  best  in¬ 
terests  of  all  parties  and  the  public  would 
be  served  by  dealing  with  these  applica¬ 
tions  in  a  hearing  on  a  consolidated 
basis; 

It  is  ordered.  That,  the  protest  is  al¬ 
lowed  and  the  matter  is  designated  for 
hearing  in  a  consolidated  proceeding 
upon  the  following  issues,  as  proposed 
by  the  Protestant: 

(a)  To  determine  the  nature  and  ex¬ 
tent  of  service  rendered  by  Protestant  in 
Dallas  and  Fort  Worth,  including  the 
rates,  charges,  practices,  classifications, 
regulations,  and  facilities  pertaining 
thereto; 

(b)  To  determine  the  nature  and  ex¬ 
tent  of  service  proposed  by  Applicant  in 
Dallas  and  Fort  Worth,  including  the 
rates,  charges,  practices,  classifications, 
regulations,  and  facilities  pertaining 
thereto; 

(c)  To  determine  the  area  and  popu¬ 
lation  presently  covered  by  the  facilities 
authorized  to  Protestant  in  Dallas  and 
Fort  Worth; 

(d)  To  determine  the  area  and  popu¬ 
lation  proposed  to  be  covered  by  Appli¬ 
cant’s  station  in  Dallas  and  Fort  Worth; 

(e)  To  determine  the  need  for  the 
proposed  additionaL  service  in  the  areas 
served  by  Protestant,  and  the  nature  and 
extent  of  any  benefit  to  the  public  which 
would  accrue  because  of  Applicant’s  pro¬ 
posed  services; 

(f)  To  determine  whether  any  disad¬ 
vantages  to  the  public  would  accrue  be¬ 
cause  of  Applicant’s  proposed  services; 
and 

(g)  To  determine  in  the  light  of  the 
evidence  adduced  on  the  foregoing  is¬ 
sues  whether  the  public  interest,  con¬ 
venience  and  necessity  would  be  served 
by  a  grant  of  the  above  captioned  appli¬ 
cations. 

It  is  further  ordered.  That,  the  effec¬ 
tive  date  of  tl?e  Commission’s  action  of 
October  1,  1958,  granting  the  above- 
captioned  applications  is  postponed 
pending  a  final  decision  by  the  Commis¬ 
sion  with  respect  to  the  evidentiary  hear¬ 
ing  herein  provided;  and , 

It  is  further  ordered.  That,  the  hearing 
herein,  upon  the  issues  specified  above, 
shall  be  held  at  the  Commission’s  offices 
in  Washington,  D.  C.,  on  a  date,  and  be¬ 
fore  an  Examiner,  tc^  be  announced  in  a 
subsequent  order;  and 

It  is  further  ordered,  'That,  the  burden 
of  proof  on  issues  (b),  (d).  (e)  and  (g) 
which  are  adopted  by  the  Commission, 
is  placed  on  the  applicant,  and  the  bur¬ 
den  of  proof  on  issues  (a),  (c)  and  (f) 
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which  are  not  specifically  adopted  by 
the  Commission,  is  placed  on  the  Pro¬ 
testant:  and. 

It  is  further  ordered.  That,  the  Pro¬ 
testant  is  made  a  party  to  the  proceed¬ 
ing  herein;  and. 

It  is  further  ordered.  That,  the  parties 
desiring  to  participate  herein  snail  file 
their  appearances  on  or  before  the  time 
specifi^  in  §  1.140  of  our  rules;  and 

It  is  further  ordered.  That,  since  our 
disposition  hereof  makes  further  con¬ 
sideration  of  the  petition  for  reconsid¬ 
eration  moot,  such  petition  is  dismissed. 

Released:  November  24,  1958. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[P.  R.  Doc.  58-9882;  Filed,  Nov.  28,  1958; 
8:45  a.  m.] 


[Docket  No.  11788  etc.;  PCC  58M-13261 
James  W.  Miller  et  al. 

ORDER  continuing  HEARING 

In  re  'applications  of  James  W.  Miller, 
Milford,  Connecticut,  Docket  No.  11788, 
File  No.  BP-10500;  Orange  County 
Broadcasting  Corporation  (WGNY) , 
-Newburgh,  New  York,  Docket  No.  12411, 
File  No.  BP-11365;  Vincent  de  Laurentis, 
Hamden,  Connecticut,  Docket  No.  12412, 
Pile  No.  BP-11607;  Albert  L.  Capstaff, 
tr/as  Eastern  States  Broadcasting  Co., 
Hamden,  Connecticut,  Docket  No.  12413, 
Pile  No.  BP-11760;  for  construction 
permits. 

The  Hearing  Examiner  having  under 
consideration  informal  agreement  of  all 
parties  regarding  date  for  hearing; 

It  is  ordered.  This  21st  day  of  Novem¬ 
ber  1958,  that  the  hearing  now  scheduled 
for  November  24,  1958,  is  continued  to 
December  10, 1958.  ^ 

Released;  November  24, 1958. 

Federal  Communications 
Commission, 

[seal]  Mary  Jane  Morris, 

Secretary. 

[F.  R.  Doc.  58-9883;  Filed,  Nov.  28,  1958; 
8:45  a.  m.] 

FEDERAL  POWER  COMMISSION 

[Docket  No.  G-16309] 

Transcontinentai^  Gas  Pipe  Line  Corp. 

NOTICE  OF  APPLICATION  AND  DATE  OF 
HEARING 

November  24,  1958. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco) ,  a  Dela¬ 
ware  corporation,  with  its  principal  place 
of  business  in  Houston,  Texas,  filed  on 
September  16,  1958,  an  application  for  a 
certificate  of  public  convenience  and  ne¬ 
cessity  for  authority  to  render  increased 
storage  service  from  its  Leidy  Storage 
Pool  under  its  LS  Rate  Schedule.  The 
LS  service  was  authorized  originally  in 
Docket  Nos.  G-13143  et  al.  (Opinion  No. 
315) ,  on  September  4, 1958. 

Transco  proposes  to  provide  the  follow¬ 
ing  customer  companies  with  additional 
storage  service  from  the  Leidy  Pool: 


✓ 

Volumes  in  Mcf  @ 

14.7  psia 

Customer 

Present 

LS 

alloca- 
tiou  > 

Pro¬ 
posed 
increase 
in  LS 
alloca¬ 
tion 

Total 

LS 

alloca¬ 

tion 

Brookbii  Borough  Qas  Co-... 

Brooklyn  Union  Qas  Co . 

Delaware  Power  &  Light  Co.. 

Total  additional  Leidy 

1,000 
40, 000 
2,000 

1.500 

9.500 
2,000 

13,000 

2,500 

49,500 

4,000 

>  Docket  Nos.  Q-13143,  et  al. 


The  volumes  of  gas  to  be  injected  into 
and  withdrawn  from  the  Leidy  Pool 
under  the  authority  requested  herein  will 
be  provided  by  the  three  customers  from 
the  volumes  of  contract  demand  gas 
presently  allocated  to  such  customers. 
Therefore,  this  additional  storage  serv¬ 
ice  will  not  affect  Transco’s  overall  sys¬ 
tem  gas  reserves.  Letter  agreements  at¬ 
tached  to  the  application  indicate  the 
customers’  willingness  to  provide  the 
volumes. 

No  additional  facilities  are  proposed 
herein;  consequently,  there  will  be  no 
increase  in  investment  or  financing. 

The  increase  in  service  proposed  will 
be  render^  under  the  rate  schedule  ap¬ 
plicable  to  the  Leidy  Storage  service  as 
provided  by  the  Commission’s  order  in 
Docket  Nos.  G-13143,  et  al. 

This  matter  is  one  that  should  be  dis¬ 
posed  of  as  promptly  as  possible  under 
the  applicable  rules  and  regulations,  and 
to  that  end: 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act,  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  on  Decem¬ 
ber  19,  1958,  at  9:30  a.  m.,  e.  s.  t.,  in  a 
Hearing  Room  of  the  Federal  Power 
Commission,  441  G  Street  NW.,  Wash¬ 
ington,  D.  C,  concerning  the  matters  in¬ 
volved  in  and  the  issues  presented  by 
such  application:  Provided,  however. 
That  the  Commission  may,  after  a  non- 
contested  hearing,  dispose  of  the  pro¬ 
ceedings  pursuant  to  the  provisions  of 
§  1.30  (c)  (1)  or  (2)  of  the  Commission’s 
rules  of  practice  and  procedure.  Under 
the  procedure  herein  provided  for,  unless 
otherwise  advised,  it  will  be  unnecessary 
for  Applicant  to  appear  or  be  represented 
at  the  hearing. 

Protests  or  petitions  to  intervene  may 
be  filed  with  the  Federal  Power  Commis¬ 
sion,  Washington  25,  D.  C.,  in  accordance 
with  the  rules  of  practice  and  procedure 
(18  CFR  1.8  or  1.10)  on  or  before  Decem¬ 
ber  15,  1958.  Failure  of  any  party  to 
appear  at  and  participate  in  the  hearing 
shall  be  construed  as  waiver  of  and  con¬ 
currence  in  omission  herein  of  the  inter¬ 
mediate  decision  procedure  in  cases 
where  a  request  therefor  is  made. 

[seal]  Joseph  H.  Gutride, 

Secretary. 

[F.  R.  Doc.  58-9887;  Filed,  Nov.  28,  1958; 

8:46  a.  m.] 


[Docket  No.  0-16965] 

Magnolia  Petroleum  Co.  ’ 

ORDER  FOR  HEARING  AND  SUSPENDWo 
PROPOSED  CHANGES  IN  RATES 

November  24, 1953. 
Magnolia  Petroleum  Company 
nolia)  on  October  28,  1958  tendere^r 
filing  proposed  changes  in  its  presently 
effective  rate  schedules^  for  sales  of 
natural  gas  subject  to  the  jurisdiction 
of  the  Commission.  The  proposed 
changes,  which  constitute  increased 
rates  and  charges,  are  contained  in  the 
following  designated  filings: 

Description:  Notices  of  Change,  undated. 
Purchaser:  Shell  Oil  Company.  j 

Rate  schedule  designations:  Suppi^xtent 
No.  6  to  Magnolia’s  FPC  Gas  Rate  Schedule 
No.  146.  Supplement  No.  7  to  Magnolia’s 
FPC  Gas  Rate  Schedule  No.  149.  Supple- 
ment  No.  5  to  Magnolia’s  FPC  Gas  Rate 
Schedule  No.  151. 

Effective  date:  December  1,  1958  (effective 
date  is  that  proposed  by  Magnolia). 

In  support  of  the  proposed  periodic 
increases.  Magnolia  states  that  the  in¬ 
creased  prices  were  provided  for  by  the 
contracts  and  were  arrived  at  through 
arm’s-length  bargaining;  that  the  in¬ 
creases  are  not  in  excess  of  the  fair 
market  price  for  gas  of  like  quality  in 
the  same  general  area;  and  that  the 
increases  are  needed  to  cover  increased 
costs  and  to  encourage  further  explora¬ 
tion  and  development. 

Magnolia  further  states  that  unlikp 
transporters  and  distributors  of  gas,  the 
producers  of  gas  are  selling  a  commo^ty; 
that  commodity  prices  are  determined 
by  the  law  of  supply  and  demand;  and 
that  the  contract  prices  reflect  the  com¬ 
modity  value  of  the  gas  in  the  producing 
field. 

The  increased  rates  and  charges  so 
proposed  have  not  been  shown  to  be 
justified,  and  may  be  unjust,  unreason¬ 
able,  unduly  discriminatory,  or  prefer¬ 
ential,  or  otherwise  unlawful. 

The  Commission  finds :  It  is  necessary 
and  proper  in  the  public  interest  and  to 
aid  in  the  enforcement  of  the  provisions 
of  the  Natural  Gas  Act  that  the  Commis¬ 
sion  enter  upon  a  hearing  concerning  the 
lawfulness  of  the  said  proposed  changes, 
and  that  Supplement  No.  6  to  Magnolia’s  1 
FPC  Gas  Rate  Schedule  No.  146,  Supple-  ; 
ment  No.  7  to  Magnolia’s  FPC  Gas  Rate  > 
Schedule  No.  149,  and  Supplement  No.  5 
to  Magnolia’s  FPC  Gas  Rate  Schedule 
No.  151  be  suspended  and  the  use  thereof 
deferred  as  hereinafter  ordered. 

'The  Commission  orders :  ( A)  Pursuant 
to  the  authority  of  the  Natural  Gas  Act, 
particularly  sections  4  and  15  thereof, 
the  Commission’s  rules  of  practice  and 
procedure  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  Ch.  I),  a  pub¬ 
lic  hearing  be  held  upon  a  date  to  be  | 
fixed  by  notice  from  the  Secretary  con-  ’ 
cerning  the  lawfulness  of  the  proposed 
increased  rates  and  charges  contained  1 
in  Supplement  No.  6  to  Magnolia’s  FPC  ] 
Gas  Rate  Schedule  No.  146,  Supplement 
No.  7  to  Magnolia’s  FPC  Gas  Rate  Sched-  [ 
ule  No.  149,  and  Supplement  No.  5  to  | 

‘The  present  rates  are  subject  to  refund  - 
In  Docket  No.  G-16426  and  subject  to  fxirther  ; 
orders  of  the  Commission  in  Docket  No- ' 
G-15505.  1 
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Saturday,  November  29,  1958 

jfognolia’s  FPC  Gas  Rate  Schedule  No. 
I5l 

(g)  Pending  such  hearing  and  deci¬ 
sion  thereon,  said  supplements  be  and 
Uiey  are  each  hereby  suspended  and  the 
thereof  deferred  until  May  1,  1959, 
and  thereafter  until  such  further  time 
as  they  are  made  effective  in  the  manner 
nrcscribed  by  the  Natural  Gas  Act. 

^  (C)  Neither  the  supplements  hereby 
suspended,  nor  the  rate  schedules  sought 
to  be  altered  thereby,  shall  be  changed 
until  this  proceeding  has  Been  disposed 
of  or  until  the  periods  of  suspension  have 
expired,  unless  otherwise  ordered  by  the 
Commission. 

(D)  Interested  State  commissions  may 
participate  as  provided  by  §§  1.8  and  1.37 
(f)  of  the  Commission’s  rules  of  practice 
and  procedure  (18  CFR  1.8  and  1.37  (f ) ) . 

By  the  Commission  (Commissioners 
Kline  and  Hussey  dissenting) . 

(seal]  Joseph  H.  Gtitride, 

Secretary. 

tp.  R.  Doc.  58-9888;  Piled,  Nov.  28,  1958; 

8:46  a.m.] 


[Docket  No.  G-16961] 

Union  Oil  Co.  of  California 

ORDER  FOR  HEARING  AND  SUSPENDING  - 
PROPOSED  CHANGE  IN  RATE 

November  24,  1958. 

Union  'Oil  Company  .  of  California 
(Union),  on  October  27,  1958,  tendered 
for  filing  a  proposed  change  in  its  pres¬ 
ently  effective  rate  schedule^  for  the 
sale  of  natural  gas  subject  to  the  juris¬ 
diction  of  the  Commission.  The  proposed 
change,  which  constitutes  an  increased 
rate  and  charge,  is  contained  in  the  fol¬ 
lowing  designated  filing: 

Description:  Notice  of  Change,  undated. 

Purchaser:  Arkansas  Louisiana  Gas  Com¬ 
pany. 

Rate  schedule  designation:  Supplement 
No.  2  to  Union’s  FPC  Gas  Rate  Schedule 
No.  22. 

Effective  date:  December  21,  1958  (effec¬ 
tive  date  is  the  effective  date  proposed  by 
Union). 

The  increased  rate  and  charge  so  pro¬ 
posed  is  intended  to  reflect  (in  whole  or 
in  part)  the  additional  “excise,  license, 
or  privilege  tax”  of  one  cent  per  Mcf 
levied  by  the  State  of  Louisiana  pursuant 
to  Act  No.  8  of  1958  (House  Bill  No.  303) , 
as  approved  on  June  16,  1958,  amending 
Title  47  of  the  Louisiana  Revised  Statutes 
of  1950.  The  Commission  is  advised  that 
litigation  is  being  instituted  to  challenge 
the  constitutionality  of  the  said  Act  No. 
8  of  1958.  In  consideration  of  this  fact, 
and  in  order  to  assure  appropriate  re¬ 
fund  in  the  event  said  Act  No.  8  of  1958 
should  be  declared  unconstitutional  or 
otherwise  held  invalid  by  flnal  judicial 
decision,  it  is  deemed  advisable  to  sus¬ 
pend  the  proposed  increased  rate  and 
charge.  (When  the  rate  is  made  effec¬ 
tive,  only  the  tax  increment  of  that  pro¬ 
posed  rate  shall  be  made  subject  to 
refund.) 

‘Supplement  No.  1  to  Union’s  FPC  Gas  Rate 
Schedule  No.  22  (Louisiana  gathering  tax 
increase)  was  suspended  for  one  day  in 
Docket  No.  G-15846  and  is  now  effective 
•ubject^to  refund. 


FEDERAL  REGISTER 

The  Commission  finds:  It  is  necessary 
and  proper  in  the  public  interest  and  to 
aid  in  the  enforcement  of  the  provisions 
of  the  Natural  Gas  Act  that  the  Commis¬ 
sion  enter  upon  a  hearing  concerning 
the  lawfulness  of  the  proposed  change, 
and  that  Supplement  No.  2  to  Union’s 
FPC  Gas  Rate  Schedule  No.  22  be  sus¬ 
pended  and  the  use  thereof  deferred  as 
hereinafter  ordered. 

The  Commission  orders: 

(A)  Pursuant  to  the  authority  of 
the  Natural  Gas  Act,  particularly  sec¬ 
tions  4  and  15  there^,  the  Commission’s 
rules  of  practice  and  procedure,  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  Ch.  I) ,  a  public  hearing  shall  be 
held  upon  a  date  to  be  fixed  by  notice 
from  the  Secretary  concerning  the  law¬ 
fulness  of  the  proposed  increased  rate 
and  charge  contained  in  Supplement  No. 
2  to  Union’s  FPC  Gas  Rate  Schedule 
No.  22. 

(B)  Pending  the  hearing  and  decision 
thereon,  the  supplement  is  hereby  sus¬ 
pended  and  the  use  thereof  deferred 
until  December  22,  1958,  and  until  such 
further  time  as  it  is  made  effective  in  the 
manner  prescribed  by  the  Natural  Gas 
Act. 

(C)  Neither  the  supplement  hereby 
suspended  nor  the  rate  schedule  sought 
to  be  altered  shall  be  changed  imtil  the 
period  of  suspension  has  expired,  imless 
otherwise  ordered  by  the  Commission. 

(D)  Interested  State  commissions 
may  participate  as  provided  by  §§  1.8  and 
1.37  (f)  of  the  Commission’s  rules  of 
practice  and  procedure  (18  CFR  1.8  and 
1.37  (f)). 

By  the  Commission. 

[seal]  Joseph  H.  Gutride, 

Secretary. 

[F.  R.  Doc.  58-9889;  Filed,  Nov.  28,  1958; 

8:47  a.  m.] 


[Docket  No.  G-16960] 

Gulf  Oil  Corp. 

ORDER  FOR  HEARING  AND  SUSPENDING 
PROPOSED  CHANGES  IN  RATES 

November  24, 1958. 

Gulf  Oil  Corporation  (Gulf),  on  Oc¬ 
tober  27,  1958,  tendered  for  filing  two 
proposed  changes  in  its  presently  effec¬ 
tive  rate  schedules  for  sales  of  natural 
gas  subject  to  the  jurisdiction  of  the 
Commission.  The  proposed  changes, 
which  constitute  increased  rates  and 
charges,  are  contained  in  the  following 
designated  filings: 

Description  Notices  of  Change,  undated. 

Purchaser:  Permian  Basin  Pipe  Line  Com¬ 
pany. 

Rate  schedule  designations:  Supplement 
No.  3  to  Gulf’s  FPC  Gas  Rate  Schedule  No. 
48.  Supplement  No.  5  to  Gulf’s  FPC  Gas  Rate 
Schedule  No.  119. 

Effective  date:  December  1,  1958  (effective 
date  is  the  effective  date  proposed  by  Gulf). 

In  support  of  these  proposed  periodic 
increases  in  rates.  Gulf  states  that  the 
periodic  pricing  clauses  in  its  contracts 
were  negotiated  at  arm’s-length  and  that 
such  clauses  are  in  the  public  interest. 
Gulf  also  calls  attention  to  higher  costs 
and  higher  competitive  prices; 


The  increased  rates  and  charges  so 
proposed  have  not  been  shown  to  be 
justified,  and  may  be  unjust,  unreason¬ 
able,  unduly  discriminatory,  or  preferen¬ 
tial,  or  otherwise  unlawful. 

The  Commission  finds:  It  is  necessary 
and  proper  in  the  public  interest  and  to 
aid  in  the  enforcement  of  the  provisions 
of  the  Natural  Gas  Act  that  the  Commis¬ 
sion  enter  upon  a  hearing  concerning 
the  lawfulness  of  the  proposed  chwges, 
and  that  Supplement  No.  3  to  Gulf’s  PPC 
Gas  Rate  Schedule  No.  48  and  Supple¬ 
ment  No.  5  to  Gulf’s  FPC  Gas  Rate 
Schedule  No.  119  be  suspended  and  the 
use  thereof  deferred  as  hereinafter 
ordered. 

The  Commission  orders: 

(A)  Pursuant  to  the  authority  of  the 
Natural  Gas  Act,  particularly  sections  4 
and  15  thereof,  the  Commission’s  rules  o^ 
practice  and  procedure,  and  the  regula¬ 
tions  under  the  Natural  Gas  Act  (18 
CFR  Ch.  I),  a  public  hearing  shall  be 
held  upon  a  date  to  be  fixed  by  notice 
from  the  Secretary  concerning  the  law¬ 
fulness  of  the  proposed  increased  rates 
and  charges  contained  in  Supplement  No. 
3  to  Gulf’s  FPC  Gas  Rate  Schedule  No. 
48  and  Supplement  No.  5  to  Gulf’s  PPC 
Gas  Rate  Schedule  No.  119. 

(B)  Pending  the  hearing  and  decision 
thereon,  the  supplements  are  hereW  sus¬ 
pended  and  the  use  thereof  deferred  un¬ 
til  May  1,  1959,  and  until  such  further 
time  as  they  are  made  effective  in  the 
manner  prescribed  by  the  Natural  Gas 
Act. 

(C)  Neither  the  supplements  hereby 
suspended  nor  the  rate  sche4ules  sought 
to  be  altered  shall  be  changed  uirtil  this 
proceeding  has  been  disposed  of  or  until 
the  periods  of  suspension  have  expired, 
unless  otherwise  ordered  by  the  Commis¬ 
sion. 

(D)  Interested  State  commissions  may 
participate  as  provided  by  §§  1.8  and  1.37 
(f)  of  the  Commission’s  rules  of  prac¬ 
tice  and  procedure  (18  CFR  1.8  and  1.37 
(f)). 

By  the  Commission  (Commissioners 
Bfiine  and  Hussey  dissenting) . 

[seal]  Joseph  H.  Gutride, 

Secretary. 

[F.  R.  Doc,  58-9890;  Filed,  Nov.  28,  1958; 

8:47  a.m.] 


(Docket  No.  G-16959] 

Gulf  Oil  Corp.  et  al. 

ORDER  FOR  HEARING  AND  SUSPENDINO 
PROPOSED  CHANGE  IN  RATE 

November  24,  1958. 

Gulf  Oil  Corporation,  Operator,  et  al. 
(Gulf ) ,  on  October  27,  1958,  tendered  for 
filing  a  proposed  change  in  its  presently 
effective  rate  schedule  for  the  sale  of 
natural  gas  subject  to  the  jurisdiction 
of  the  Commission.  The  proposed 
change,  which  constitutes  an  increased 
rate  and  charge,  is  contained  in  the  fol¬ 
lowing  designated  filing: 

Description:  Notice  of  Change,  undated. 

Purchaser:  Permian  Basin  Pipe  Line  Com¬ 
pany.  j 

Rate  schedule  designation :  Supplement  No. 
16  to  Gulf’s  PPC  Gas  Rate  Schedule  No.  15. 
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Mective  date:  December  1,  1958  (effective 
date  is  the  effective  date  proposed  by  Gulf). 

^In  support  of  this  proposed  periodic 
^crease  in  rate.  Gulf  states  that  the  pe¬ 
riodic  pricing  clause  in  its  contract  was 
negotiated  at  arm’s-length  and  that  such 
clauses  are  in  the  public  interest.  Gulf 
also  calls  attention  to  higher  costs  and 
higher  competitive  prices. 

The  increased  rate  and  charge  has  not 
been  shown  to  be  justified,  and  may  be 
unjust,  unreasonable,  unduly  discrimina¬ 
tory,  or  preferential,  or  otherwise  un¬ 
lawful. 

The  Commission  finds:  It  is  necessary 
and  proper  in  the  public  interest  and 
to  aid  in  the’enforcement  of  the  provi¬ 
sions  of  the  Natural  Gas  Act  that  the 
Commission  enter  upon  a  hearing  con¬ 
cerning  the  lawfulness  of  the  proposed 
change,  and  that  Supplement  No.  16  to 
Gulf’s  FPC  Gas  Rate  Schedule  No.  15  be 
suspended  and  the  use  thereof  deferred 
as  hereinafter  ordered. 

The  Commission  orders: 

(A)  Pursuant  to  the  authority  of  the 
Natural  Gas  Act,  particularly  sections 
4  and  15  thereof,  the  Commission’s  rules 
of  practice  and  procedure,  and  the  regu¬ 
lations  under  the  Natural  Gas  Act  (18 
CFR  Ch.  I) ,  a  public  hearing  shall  be  held 
upon  a  date  to  be  fixed  by  notice  from 
the  Secretary  concerning  the  lawfulness 
of  the  proposed  increased  rate  and  charge 
contained  in  Supplement  No.  16  to  Gulf’s 
FPC  Gas  Rate  Schedule  No.  15. 

(B)  Pending  the  hearing  and  decision 
thereon,  the  supplement  is  hereby  sus¬ 
pended  and  the  use  thereof  deferred  until 
May  1,  1959,  and  thereafter  until  such 
further  time  as  it  is  made  effective  in 
the  manner  prescribed  by  the  Natural 
Gas  Act. 

(C)  Neither  the  supplement  hereby 
suspended  nor  the  rate  schedule  sought 
to  be  altered  shall  be  changed  until  this 
proceeding  has  been  disposed  of  or  imtil 
the  period  of  suspension  has  expired,  un¬ 
less  otherwise  ordered  by  the  Commis¬ 
sion. 

(D)  Interested  State  commissions  may 
participate  as  provided  by  §§  1.8  and  1.37 
(f )  of  the  Commission’s  rules  of  practice 
and  procedure  (18  CFR  1.8  and  1.37  (f) ). 

By  the  Commission  (Commissioners 
Kline  and  Hussey  dissenting). 

[seal]  Joseph  H.  Gutride, 

Secretary. 

(P.  R.  Doc.  58-9891;  Piled.  Nov.  28,  1958; 
8:47  a.  m.] 


[Docket  No.  G-16951] 

Murphy  Corp. 

ORDER  FOR  HEARING  AND  SUSPENDING 
PROPOSED  CHANGE  IN  RATE 

November  24, 1958. 

Murphy  Corporation  (Murphy),  on 
October  27,  1958,  tendered  for  filing  a 
proposed  change  in  its  presently  effec¬ 
tive  rate  schedule  ^  for  the  sale  of  natural 
gas  subject  to  the  jurisdiction  of  the 

» Supplement  No.  5  to  Murphy’s  FPC  Gas 
Rate  Schedule  No.  7  (Louisiana  gathering 
tax  increase)  was  suspended  for  1  day  in 
Docket  No.  G-15603  and  is  now  effective  sub¬ 
ject  to  refund. 


Commission.  The  proposed  change, 
which  constitutes  ap  increased  rate  and 
charge,  is  contained  in  the  following 
designated  filing: 

Description:  Notice  of  Change,  dated  Octo¬ 
ber  23,  1958. 

Purchaser:  Mississippi  River  Fuel  Corpo¬ 
ration. 

Rate  schedule  designation:  Supplement 
No.  6  to  Murphy’s  FPC  Gas  Rate  Schedule 
No.  7. 

Effective  date:  December  1,  1958  (effective 
date  is  the  effective  date  proposed  by 
Murphy) . 

The  increased  rate  and  charge  so  pro¬ 
posed  is  intended  to  refiect  in  part  the 
additional  “excise,  license,  or  privilege 
tax’’  of  one  cent  per  Mcf  levied  by  the 
State  of  Louisiana  pursuant  to  Act  No.  8 
of  1958  (House  Bill  No.  303) ,  as  approved 
on  Jvme  16,  1958,  amending  Title  47  of 
the  Louisiana  Revised  Statutes  of  1950. 
The  Commission  is  advised  that  litigation 
is  being  instituted  to  challenge  the  con¬ 
stitutionality  of  the  said  Act  No.  8  of 
1958.  In  consideration  of  this  fact,  and 
in  order  to  assure  appropriate  refund  in 
the  event  the  Act  No.  8  of  1958  should 
be  declared  unconstitutional  or  otherwise 
held  invalid  by  final  judicial  decision,  it 
is  deemed  advisable  to  suspend  the  said 
proposed  increased  rate  and  charge. 
(When  the  rate  is  made  effective,  only 
the  tax  increment  of  the  proposed  rate 
will  be  made  subject  to  refund.) 

'The  Commission  finds:  It  is  necessary 
and  proper  in  the  public  interest  and  to 
aid  in  the  enforcement  of  the  provisions 
of  the  Natural  Gas  Act  that  the  Com¬ 
mission  enter  upon  a  hearing  concerning 
the  lawfulness  of  the  proposed  change, 
and  that  Supplement  No.  6  to  Murphy’s 
FPC  Gas  Rate  Schedule  No.  7  be  sus¬ 
pended  and  the  use  thereof  deferred  as 
hereinafter  ordered. 

The  Commission  orders: 

(A)  Pursuant  to  the  authority  of  the 
Natural  Gas  Act,  particularly  sections  4 
and  15  thereof,  the  Commission’s  roles  of 
practice  and  procedure  and  the  regula¬ 
tions  imder  the  Natural  Gas  Act  (18  CFR 
Cffi.  I),  a  public  hearing  be  held  upon  a 
date  to  be  fixed  by  notice  from  the  Secre¬ 
tary  concerning  the  lawfulness  of  the 
proposed  increased  rate  and  charge  con¬ 
tained  in  Supplement  No.  6  to  Murphy’s 
FPC  Gas  Rate  Schedule  No.  7i 

(B)  Pending  the  hearing  and  decision 
thereon,  the  supplement  is  hereby  sus¬ 
pended  and  the  use  thereof  deferred  until 
December  2,  1958,  and  thereafter  until 
such  further  time  as  it  is  made  effective 
in  the  manner  prescribed  by  the  Natural 
Gas  Act. 

(C)  Neither  the  supplement  hereby 
suspended  nor  the  rate  schedule  sought 
to  be  altered  shall  be  changed  until  this 
proceeding  has  been  disposed  of  or  imtil 
the  period  of  suspension  has  expired, 
unless  otherwise  ordered  by  the  Com¬ 
mission. 

(D)  Interested  State  commissions  may 
participate  as  provided  by  §§  1.8  and  1.37 
(f)  of  the  Commission’s  rules  of  practice 
and  procedure  (18  CFR  1.8  and  1.37  (f ) ) . 

By  the  Commission. 

[seal]  Joseph  H.  Gutride, 

Secretary, 

[F.  R.  Doc.  58-9892;  Filed,  Nov.  28,  1958; 
8.47  a.  m.J 


SECURITIES  AND  EXCHANGE  • 
COMMISSION  " 

I  v  pi 

[File  No.  812-11881 

Colonial  Fund,  Inc.  ® 

pi 

NOTICE  OF  FILING  OF  APPLICATION  FOR  Rx,  f 
EMPTION  OF  PURCHASE  OF  SECURit®  A 
DURING  EXISTENCE  OF  UNDERWRITE  K 
SYNDICATE  '  ^ 

November  21, 1958.  « 

Notice  is  hereby  given  that  The  Colo-  ^ 
nial  Fund,  Inc.  (“Colonial”) ,  a  registered 
open-end  diversified  investment  com-  ^ 
pany  has  filed  an  application  pursuaM  * 
to  section  10  (f)  of  the  Investment  Com-  * 
pany  Act  of  1940  (“act”)  for  an  order  of 
the  Commission  exempting  from  the  pro- 
visions  of  section  10  (f)  of  the  act  the  ? 
purchase  of  shares  of  preferred  stock  * 
proposed  to  be  offered  by  Northwest  Air-.  ' 
lines,  Inc.  (“Northwest”).  * 

Northwest  operates  both  a  domestic  * 
and  an  international  air  route  syst^  ' 
At  the  present  time  its  system  covers  ap-  ’ 
proximately  17,455  route  miles  and  * 
serves  directly  26  cities  in  11  states  and 
the  District  of  Columbia,  two  cities  in  ! 
Canada,  the  two  principal  cities  in 
Alaska  and  Hawaii,  and  five  major  for¬ 
eign  cities  located  in  the  Orient.  North¬ 
west  has  filed  a  registration  statement 
with  the  Commission  pursuant  to  the 
provisions  of  the  Securities  Act  of  1933, 
proposing  to  offer  to  the  holders  of  its 
outstanding  common  stock  the  right  to 
subscribe  to  an  issue  of  449,040  shares  of 

Cumulative  Preferred  Stock, _ percent 

Convertible  Series. 

James  H.  Orr,  President  and  one  of  the 
seven  directors  of  Applicant,  is  a  direc¬ 
tor  and,  therefore,  an  affiliated  person  ‘ 
of  The  First  Boston  Corporation  (First 
Boston) ,  and  Jean  B,  Webster,  a  limited 
partner  of  Applicant’s  investment  ad¬ 
viser,  Colonial  Management  Associates, 
is  also  a  limited  partner  of  Kidder,  Pea¬ 
body  &  Co.  (“Kidder”). 

Applicant  is  informed  that  First  Bos¬ 
ton  is  acting  as  representative  of,  and 
First  Boston  and  Kidder  are  to  be  among 
a  group  of.  Underwriters  who  propose  to 
enter  into  an  agreement  with  Nortt- 
west  to  purchase  from  Northwest  such 
of  the  shares  of  the  Preferred  Stock  ai 
are  not  subscribed  for  pursuant  to  ths 
subscription  offer  of  Northwest. 

Applicant  is  further  informed  that 
during  and  after  the  subscription  period 
the  several  Underwriters  may  ofle 
shares  of  Preferred  Stock  at  public  offer¬ 
ing  prices  which  will  not  exceed  the  high¬ 
est  price  at  which  a  dealer  not  partici¬ 
pating  in  the  distribution  is  then  offer¬ 
ing  shares  of  Preferred  Stock  to  other 
dealers  plus  the  amount  of  any  conces¬ 
sion  to  dealers.  The  directors  of  Apifll* 
cant  have  authorized  the  purchase  by 
Applicant  of  not  exceeding  16,000  shares 
of  the  Preferred  Stock,  subject  to  marW 
conditions  at  the  time  of  such  purchasa, 
at  the  public  offering  price  from  any  of 
the  Underwriters  or  selling  group  mem-  ] 
bers  except  that  no  such  purchase  shaD 
be  made  from  either  First  Boston  or 
Kidder. 

If  the  Applicant  were  to  purchase  afl 
of  the  16,000  shares  of  Preferred  Stock, 
it  would  acquire  approximately  3.6  p»* 
cent  of  the  total  offering,  and  assumiof 
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orlce  of  $25  per  share,  the  purchase 
jLd  represent  an  investment  of  ap- 
I^imately  0,79  percent  of  the  total 
^ts  of  Applicant  available  for  invest- 
as  at  July  31,  1958.  The  proposed 
®  jjases  are  stated  to  be  consistent 
Applicant’s  investment  policy  as 
^  with  the  Commission  and  have  been 
J^mmended  by  its  investment  adviser. 
”^tion  10  (f)  of  the  act  provides, 
unong  other  things,  that  no  registered 
iavestment  company  shall  knowingly 
^chase  or  otherwise  acquire,  during 
Sie  existence  of  any  underwriting  or 
jelling  syndicate,  any  security  (except 
a  security  of  which  such  company  is  the 
Issuer)  a  principal  underwriter  of  which 
^  a  person  of  which  a  director  or  invest- 
nent  adviser  of  such  registered  company 
is  an  affiliated  person,  unless  the  Com¬ 
mission  by  order  grants  an  exemption 
therefrom  as  consistent  with  the  protec¬ 
tion  of  investors.  By  reason  of  the 
affiliations  as  stated  c-bove,  the  proposed 
purchases  are  prohibited  by  the  provi- 
Sons  of  section  10  (f)  of  the  act. 

Notice  is  further  given  that  any  inter¬ 
est^  person  may,  not  later  than  Decem¬ 
ber  8,  1958,  at  5:30  p.  m,,  submit  to  the 
Commission  in  writing  any  facts  bearing 
upon  the  desirability  of  a  hearing  on  the 
matters  and  may  request  that  a  hearing 
be  held,  such  request  stating  the  nature 
of  his  interest,  the  reason  for  such  re¬ 
quest  and  the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the  Com¬ 
mission  should  order  a  hearing  thereon. 
Any  such  communication  or  request 
should  be  addressed:  Secretary,  Securi¬ 
ties  and  Exchange  Commission,  Wash- 
jington  25,  D.  C.  At  any  time  after  said 
dates  the  applications  may  be  granted  as 
provided  in  Rule  N-5  of  the  rules  and 
regulations  promulgated  under  the  act. 

By  the  Commission. 

[seal]  '  Orval  L.  DuBois, 

Secretary. 

[P.  R.  Doc.  58-9897;  Piled,  Nov.  28.  1958; 

8:48  a.  m.] 


[Pile  Nos.  30-49,  31-571] 

National  Gas  &  Oil  Corp. 

HOTICE  OF  FILING  OF  APPLICATION  FOR  AN 
ORDER  DECLARING  THAT  APPLICANT  HAS 
CEASED  TO  BE  A  HOLDING  COMPANY 

November  21, 1958. 

Notice  is  hereby  given  that  National 
(las  &  Oil  Corporation  (“Gas  &  Oil”) ,  a' 
holding  company  which  is  exempt  from 
the  provisions  of  The  Public  Utility  Hold¬ 
ing  Company  Act  of  1935  (“hct”)  by  vir- 
j  tue  of  the  order  of  the  Commission  is- 
,  sued  June  16.  1950  (Holding  Company 
Act  Itelease  No.  9929),  has  filed  an  ap¬ 
plication,  pursuant  to  section  5  (d)  of 
die  act,  for  an  order  declaring  that  it  has 
’  teased  to  be  a  holding  company. 

All  interested  persons  are  referred  to 
die  application  on  file  at  the  office  of 
die  Commission  for  a  statement  of  the 
•sserted  bases  for  the  requested  order, 
which  are  summarized  as  follows: 

The  application  states  that  prior  to 
1950  Gas  &  Oil  was  a  sub6idiai*y  of  Na- 
donal  Gas  &  Electric  Corporation  (“Na¬ 


tional”)  ,  a  registered  holding  company, 
owning  all  of  the  voting  securities  of 
Gas  &  Oil.  National  had  four  subsidi¬ 
aries,  viz..  Gas  &  Oil,  National  Utilities 
Company  of  Michigan  (“Michigan”), 
The  Newark  Consumers  Gas  Company 
(“Newark”) ,  and  Fritz  Oil  and  Gas  Com¬ 
pany  whose  name  has  been  changed  to 
Natol  Corporation  (“Natol”) .  Gas  &  Oil 
and  Natol  were  engaged  then  in  the  ex¬ 
ploration  for,  and  the  production  and 
sale  at  wholesale  of,  crude  oil  and  natural 
gas.  Michigan  and  Newark  were  gas 
public  utilities.  Pursuant  to  a  plan  ap¬ 
proved  by  the  Commission  in  1949,  under 
section  11  (e)  of  the  act  (National  Gas 
&  Electric  Corporation,  30  S,  E.  C.  571), 
National  was  merged  into  Gas  &  Oil,  with 
the  latter  emerging  as  the  surviving  com¬ 
pany,  and  the  common  stock  of  Gas  & 
Oil  and  Michigan  were  distributed  to  Na¬ 
tional’s  security  holders.  Thus  Gas  & 
Oil  became  the  holding  company  over 
Natol  and  Newark.  In  1955  Newark  was 
merged  with  Gas  &  Oil,  with  the  result 
that  Gas  &  Oil  was  left  with  and  now 
has  but  one  subsidiary,  Natol,  of  which 
Gas  &  Oil  owns  all  of  the  outstanding 
common  stock.  Natol  is  engaged  in  the 
production  and  sale  at  wholesale  of  crude 
oil  and  natural  gas.  Gas  &  Oil  owns  no 
securities  of  any  other  corporation.  Gas 
&  Oil  is  engaged  in  the  purchase,  pro¬ 
duction,  transmission  and  sale,  primarily 
at  wholesale,  of  natural  gas.  The  only 
gas  sold  at  retail  is  that  distributed  in 
Newark,  Ohio  and  environs. 

Notice  is  further  given  that  any  inter¬ 
ested  person  may,  not  later  than  Decem¬ 
ber  10,  1958,  request  in  writing  that  a 
hearing  be  held  in  respect  of  the  appli¬ 
cation,  stating  the  nature  of  his  interest, 
the  reasons  for  such  request,  and  the 
issues  of  fact  or  law  which  he  desires  to 
controvert,  or  he  may  request  that  he  be 
notified  should  the  Commission  order  a 
hearing  thereon.  Any  such  request 
should  be  addressed:  Secretary,  Securi¬ 
ties  and  Exchange  Commission,  Wash¬ 
ington  25,  D.  C.  At  any  time  after  said 
date  the  application,  as  filed  or  as  it  may 
hereafter  be  amended,  may  be  granted  as 
provided  by  Rule  23  promulgated  under 
the  act,  or  the  Commission  may  take  such 
other  action  as  is  deemed  appropriate. 

By  the  Commission. 

[seal]  Orval  L.  DuBois, 

Secretary. 

[P.  R.  Dcx;.  58-9898;  Piled.  Nov.  28,  1958; 

8:48  a.  m.] 


DEPARTMENT  OF  LABOR 

I  .. 

Wage  and  Hour  Division 

Learner  Employment  Certificates 
ISSUANCE  to  various  INDUSTRIES 

Notice  is  hereby  given  that  pursuant  to 
section  14  of  the  Fair  Labor  Standards 
Act  of  1938  (52  Stat.  1060,  as  amended; 
29  U.  S.  C.'  201  et  seq.) ,  the  regulations 
on  employment  of  learners  (29  CFR 
Part  522),  and  Administrative  Order  No. 
485  (23  F.  R.  200) ,  the  firms  listed  in  this 
notice  have  been  issued  special  certifi¬ 
cates  authorizing  the  employment  of 
learners  at  hourly  wage  rates  lower  than 
the  minimum  wage  rates  otherwise  ap¬ 
plicable  under  section  6  of  the  Act.  The 


effective  and  expiration  dates,  occupa¬ 
tions,  wage  rates,  number  or  proportion 
of  learners,  learning  periods,  and  the 
principal  product  manufactured  by  the 
employer  for  certificates  issued  under 
general  learner  regulations  (§§  522.1  to 
522.11)  are  as  indicated  below.  Condi¬ 
tions  provided  in  certificates  issued  under 
special  industry  regulations  are  as  estab¬ 
lished  in  these  regulations. 

Apparel  Industry  Learner  Regula¬ 
tions  (29  CFR  522.1  to  522.11,  as 
amended,  and  29  CFR  522.20  to  522.24,  as 
amended) .  ^ 

The  following  learner  certificates  were 
issued  authorizing  the  employment  of 
10  percent  of  the  total  number  of  factory 
production  workers  for  normal  labor 
turnover  purposes.  The  effective  and 
expiration  dates  are  indicated. 

Biltmore  Manufacturing  Co.,  In<f.,  P.  O. 
Box  5020,  Asheville,  N.  C.;  effective  12-1-58  to 
11-30-59  (women’s  sportswear). 

Blue  Bell,  Inc.,  Elkton,  Va.;  effective  12- 
1-58  to  11-30-59  (men’s  and  boys’  dun-  ■ 
garees) . 

Brook  Manufacturing  Co.,  Inc.,  First  and 
Miles  Streets,  Old  Forge,  Pa.;  effective  12- 

I- 58  to  11-30-59  (men’s  trousers). 

Cleardon  Manufacturing  Co.,  Inc.,  Coal- 

port,  Pa.;  effective  11-17-58  to  11-16-59 
(men’s  and  boys’  sport  shirts) . 

Cleardon  Manufactxiring  Co.,  Inc.,  11th 
and  Pine  Street,  Phillipsburg,  Pa.;  effective 

II- 17-68  to  11-16-59  (men’s  and  boys’  sport 
shirts). 

Danville  Manufacturing  Co.,  Inc.,  328  Perry 
•street,  Danville,  Pa.;  effective  12-1-58  to 
11-30-59  (women’s  sleepwear). 

Four’s  Company,  Inc.,  East  Brown  Street, 
Blairsville,  Pa.;  effective  11-14-58  to  11-13-69 
(children’s  dresses) . 

Hickman  Garment  Corp.,  Hickman,  Ky.; 
effective  11-12-58  to  11-11-59  (men’s,  boys', 
women’s,  girls’  and  kiddies’  Jackets) . 

Maiden  Form  Brassiere  Co.,  Inc.,  2311 
Adams  Avenue,  Huntington,  W.  Va.;  effective 
11-12-58  to  11-11-59  (brassieres). 

Myrna  Mills,  Inc.,  Adamsville,  Tenn.;  effec¬ 
tive  12-1-58  to  11-30-59  (men’s  and  boys’ 
sport  shirts ) . 

Salemburg  Manufacturing  Co.,  Salemburg, 
N.  'C.\  effective  11-14-58  to  11-13-59  (cotton 
dresses) . 

The  following  learner  certificates 
were  issued  for  normal  labor  turnover 
purposes.  The  effective  and  expiration 
dates  and  the  number  of  learners  au¬ 
thorized  are  indicated. 

Armored  Garments,  Inc.,  Spruce  Pine, 
N.  C.;  effective  12-1-58  to  11-30-59;  10  learn¬ 
ers  (men’s  and  boys’  cotton  denim  dun¬ 
garees  ) . 

Bilt-Well  Manufacturing  Co.,  Inc.,  57  Palm 
Street,  Nashua,  N.  H.;  effective  11-5-58  to 
11-4-59;  10  learners  (replacement  certificate) 

( work  clothing  for  men,  women  and  children; 
sportswear  (outerwear)  for  men,  women  and 
children) . 

Duti-Duds,  Inc.,  1117  Clay  Street,  Ljmch- 
burg,  Va.;  effective  12-2-58  to  12-1-59;  10 
learners  (women’s  cotton  and  dacron  uni¬ 
forms)  . 

H.  W.  tJossard  Co..  Sullivan,  Ind.;  effective 
11-25-58  to  11-24-59;  10  learners  (girdles). 

Hosiery  Industry  Learner  Regulations 
(29  CFR  522.1  to  522.11,  as  amended,  and 
29  CFR  522.40  to  522.43,  as  amended) . 

Auburn  Hosiery  MiUs,  Inc.,  Auburn,  Ky.; 
effective  11-17-58  to  11-16-59;  five  learners 
for  normal  labor  turnover  purposes  (full- 
fashioned). 

Bloomsburg  Hosiery  Mills,  Inc.,  164  West 
Ninth  Street,  Bloomsburg,  Pa.;  effective  11- 
17-58  to  11-16-59;  five  learners  for  normal 
labor  tvirnover  purposes  (seamless) , 


NOTICES 


Springfield  3,  Massachusetts,  for  am 
cants.  ^ 

[SEAL]  Harold  D.  McCot 

Secretary, 

[P.  R.  Doc,  68-9901;  Piled,  Nov.  28  Itt 
8:49  a.m.]  * 


[No.  32482] 

National  Industrial  Traffic  Lracdj 

NOTICE  OF  INVESTIGATION  WITH  RESPICT  TO 
ALTERNATE  RULE  GOVERNING  CERUa 
RATES 

At  a  general  session  of  the  Interstate 
Commerce  Commission,  held  at  its  niRfe 
in  Washington,  D.  C.,  on  the  19th  day 
of  November  A.  D.  1958. 

In  the  matter  of  an  alternate  goy. 
erning  applicable  charges  wheiTlower 
under  Docket  28300  class  rates  than 


under  exceptions  or  commodity  rates 

Upon  consideration  of  a  petition  filed 
by  the  National  Industrial  Traffic  League 
seeking  an  investigation  by  the  Comnh. 
Sion  upon  its  own  motion  in  the  matter 
of  an  alternate  rule  governing  applicgSe 
charges  when  lower  under  Docket  28300 
class  rates  than  under  exceptions  or  c(Hn- 
modify  rates,  and  good  cause  appeartag; 

It  is  ordered.  That  an  investigation  be, 
and  it  is  hereby  instituted,  upon  the 
Commission’s  own  motion  into  and  con¬ 
cerning  the  necessity  for  an  alternate 
rule  governing  applicable  charges  when 
lower  under  Docket  28300  class  rates 
than  under  exceptions  or  commodite 
rates,  wdth  a  view  to  making  such  find¬ 
ings  and  orders  in  the  premises  as  the 
facts  and  circumstances  shall  warrant 

It  is  further  ordered.  That  the  investt- 
gation  in  this  proceeding  shall  be  con¬ 
fined  to  the  matters  and  issues  herei^ 
fore  stated  as  the  reason  for  instituttag 
this  investigation. 

It  is  further  ordered.  That  all  carrien 
subject  to  Docket  28300  be,  and  th^  are 
hereby  made  parties  to  this  procee^ig; 
that  a  copy  of  this  order  be  forthwith 
served  upon  the  carriers;  and  that  i 
notice  of  this  proceeding  be  given  the 
general  public  by  posting  a  copy  of  tiiis 
order  in  the  Office  of  the  Secretary  of  the 
Commission  at  Washington,  D.  C.,  and  by 
filing  it  with  the  Director  of  the  Divlston 
of  the  Federal  Register. 

And  it  is  further  ordered.  That  this 
matter  be  assigned  for  hearing  at  such 
times  and  places  as  the  Commission  may 
hereafter  direct. 

By  the  Commission. 

[seal]  Harold  D.  McCoy, 

Secretary. 

[P,  R.  Doc.  58-9896;  Piled,  Nov.  28,  196g: 

8:48  a.  m.] 


